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Among Ourselves

The Untold Stories of Migrants and Refugees
Putting People at the Centre of Migration
for Mutual Development

No one can deny that the phenomenon of theociety are becoming more and more aware of the fact
movement of people today or international migratiorthat what is mutually beneficial is the best path to
is one of the most complex and diverse realities thagnsure long term stability and security of the people
calls for the ugent attention of the whole human and nation. It is not the strategy of stricter border
community It takes on various forms and has varyingcontrols and increasing penalties and punishment that
effects in every single nation and in every region. Buis going to work but the conscious decision to protect
one element that is common to all is the fact that theuman dignity and promote human rights that is the
world today is so intimately linked by global and socialviable way forward in the 24century
interdependenc@&his natural flow of people, in search
of complementarities of human resources and Br. Anthony Rogers, FSC
mutuality in development and progress, has taken
many new dimensions in the era of globalisation in
almost every aspect of life toddtyis therefore obvious
that both the increasing gap between the wealth i
certain countries and among the regions of the worl
and the demand for certain types of labour of otherg
has been the driving force.

In this issue of the Info on Human Development,
we bring to you the stories and realities of the Migrant Workers In Asia —
challenges faced by migrants and refugees in almo§t |ssues And Concern
every part of the world todayhese show clearly that
the lives of migrants and refugees are about mutuality Domestic Workers: Little Protection
in relationships between the individual migrants with For The Underpaid..........c.ccerueennee.
their labour to der and the receiving countries with
certain responsibilities for their well being. Looking | Migrants And HIV/AIDS In Asia..........
critically at the various aspects of this phenomeno
especially the lives of the undocumented, illegal
clandestine, unauthorised, “uninspected” etc. it ig
obvious that a totally new approach has to be adoptdp
to address the various dimensions of this phenomeno ‘Refugees: Risks And Challenges

What is required is to link migration and mutual Worldwide
development that can be set in motion by NattateS
examining the various implications of the variousj] The Stateless Biharis
International Conventions on Migrants. Many in civil Of Bangladesh..........c.ccccevveninnne
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The Global Struggle With lllegal Migration:
No End In Sight

For nearly two decades npwapital and the market estimates is what they do and do not count, or count
for goods, services, and workers of many types havencompletely For instance, the UN figure includes the 25
weaved an ever more intricate web of global economicto 30 million persons (most of them ethnic Russians) who
and social interdependence. were reclassified as international migrants when the Soviet

No aspect of this interdependence seems to be morgnion collapsed and broke up into agarnumber of
visible to the publics of advanced industrial societies thanindependent states.
the movement of peopl&nd no part of that movement is Most temporary immigrants and irregular immigrants
proving pricklier to manage fefctively, or more dificult are not included, in lge part because government data
for publics to come to terms with, than irregular (also systems do not report them. Such statistics are also subject
known as unauthorized, undocumented, or illegal)to individual states’ political determinations about what
migration. to collect and, more importantlyvhat to report. For

Most international mobility — regardless of legal instance, Canada uses a “working guesstimate” of about
status, whether permanent, temporany circular and  half-a-million unauthorized immigranté closely held
whether for work or to join families — also preoccupies British estimate of about the same size was leaked earlier
the less developed countries, albeit fromfeliént  this year and caused great embarrassment to the
perspectives. For them, movement is an essential lifelingovernment.
to both their citizens and their economies because of  There are important exceptions to this “rul@he
remittances, now probably approaching $150 billion perUS and several Souimerican countries either produce
year or otherwise do not deny illegal population estimates by

While developed countries are concerned with theirreputable analysts. Furthermore, in the US case, national
set of problems — threats to securipgrceived lack of censuses are thought to capture between half and three
control, efects on labor markets — less developed quarters of that populationhere is every reason to believe
countries have their own concerns about unauthorizedhat carefully conducted censuses elsewhere would do as
migration.These include the seeming gross disregard forwell.
the human rights, labor rights, and other basic rights of ~ Despite the dffculties, statistics on international
their nationals who enter the illegal immigration stream, migration are essential to making observations about the
and the trdfcking industry that has grown around such overall scale, distribution, and direction of all immigration
movements. flows. Of these, illegal/irregular migration has been by far

the fastest rising single form of migration during the past
Measuring the Inexact: Estimates, “Guesstimates,” 10 years.
and RoughAppr oximations A rough estimate about the share of unauthorized
immigrants in the world immigrant stock might put it at

At the root of these sets of contradictory interests andoetween 15 and 20 percent of the total (between 30 and 40
reactions is the fact that this phenomesaaach is nearly  million immigrants) Among them, the US has thedast
universal When the UN Population Division releases its absolute number of irregular immigrants with between 10
latest estimates of the stock of those currently livingand 1L million, about 30 percent of its total foreign born
outside their country of birth for a minimum of one year population, probably followed by Souffrica, where
(its definition of an immigrant) in late 2005 or twoearly estimates vary wildly but all are in the several millions.
2006, that number will likely be between 190 and 200 Continental Europe also has adarnumber of
million. This estimate would put the immigrant stock at unauthorized immigrants, with the southern parts of the
about 3.3 percent of the worddpopulation. European Union accounting for the dast absolute

Of that 190 to 200 million, about 30 percent are likely numbers Altogether Europe probably “hosts” between
to be in theAmericas, with Canada and the US probably seven and eight million irregular immigrants, although that
accounting for about 42 million immigrants. Continental number fluctuates in accordance with regularization
Europes share will probably be a little more than 20 programs, such as the recent one in Spa&imese
percent, though the uncertainty level is higher becausductuations tend to be cyclical becaus@éaproportions
European states do not always include unauthorized if those who regularize typically fall back into illegal status
their statisticsThe other half are spread across the world,when they cannot meet the conditions for legal status.
with Asia having the layest number Nor is illegal immigration the exclusive domain of

What may be equally significant about those rich countries. Mexico, the worlslmost proficient source
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of unauthorized (and legal) immigrants, also hosts about desired destinations in the European Union. Few among
million irregular immigrants of its own, many of them such migrants are thought to be interested in returning to
American retirees who have settled in Mexico withouttheir home countries or staying there if they are forcibly

official permission.
Estimates about migration flows reinforce this picture.

returned.

Although annual migration flows are even harder toDefinitions

estimate than stocks, a best guess may be that they stand
at between 10 and 15 million per yees with immigration

As the preceding discussion makes cleidlegal

stock numbers, flow numbers are very sensitive to whammigration takes several forms, four of which are the
does the counting and, hence, who is countedmost common.

The flow estimates used here include legal permanent and
longer term temporary stays, which can be counted with
some confidence; unauthorized entries and stays, which
are extremely dffcult to count (discussed in the section
immediately below); and asylum seekers who are relatively
easy to count but particularly hard to classify
The United &tes, Canad#®ustralia, and New Zealand
— the so-called traditional countries of immigration —
probably account for more than a third of all such annual
flows. The other advanced industrial societies combined
probably take another one-quarter of that total, with the
UK in the lead in recent years; adarproportion of these
migrants enter through the asylum route.

Two groups of countries account for most of the
remaining flows.These are the growing regional
economies in the top quintile of the developing world and
states adjacent to advanced industrial countries. It is that
last group where many irregular immigrants are often
stranded or temporarily “deposited” by their fici€ers/
smugglers. In countries such as Ggay for example,
migrants fromAsia wait for an opportunity to reach their
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1. Undocumented/unauthorized entrafteese are

nationals of one state who enter another state
clandestinely Most such entrants cross land
borders, but sea routes are also employed regularly
and wherever inspection regimes are permeable,
so are air routes. In all instances, the entrant
manages to avoid detection and hence, inspection.
(In the US, where persons who use this type of
entry account for about two-thirds of all illegally
resident immigrants, the category is called “entry
without inspection,” or “EWI.") Increasing
proportions of such clandestine immigrants are
smuggled or trdicked.

. Individuals who are inspected upon entry into

another state, but gain admission by using
fraudulent document3he fraud in question may
involve the persors identity and/or the
documentation in support of admissidrnvariant

of this class of entries involves the making of
fraudulent asylum claims where issues of identity
documentation, and the narrative in support of the
asylum claim may be falsified.



3. Violators of the duration of a vis@hese include ~governments and publics alike have begun to think about
individuals who enter another state properly butmost immigration and immigrants. Deep and increasing
“willfully” overstay their period of legal staghus ~ concerns about the potential connection of new and old
lapsing into irregular status. immigrants to terrorism make the political and security

4. Violators of the terms and conditions of a visa. resonance of the issue even more pronounced.
Nationals of one state who enter another state with ~ There is an emging appreciation among analysts

the proper documents and procedures, but a’{lnd privatelyat least, among some governmefficils
some point violate the terms of their vishe  that perfection cannot become the policy goal when dealing

most frequent such violation is the acceptanCéNith the complex social and economic issues associated
of employment. In a nearly institutionalized with unwanted immigratiorhe standards it demands are
variant of such violation, language schools into0 high, and any policy designed to meet them will
some countries, such as Japan, have beegtimately be judged a failure.
notorious for admitting students who actually In no policy field within immigration has the
spend their time workingAnother variant of rhetorical pursuit of perfection led to more governance
this class of violation is when persons with (and pOIltlcaI) “dead ends” — rather than Contributing
special visa privileges — such as holders Oftoward efective solutions — than in “defeating” illegal
“border crosser visas” that allow border immigration exclusively through law-and-order responses.
residents from an adjacent country to reside In Europe and the US, this basic premise seems
and be employed in the other country within to have remained valid even when such responses
strictly prescribed time and geographic have been at least somewhat coordinated to include
parameters — systematically abuse thesenuch tougher border controls, ever greater labor market
parameters. regulation, higher engy interior policing, and more
While these four classes of illegal entries and staydersistent dbrts to reduce the demand for asylum (by
capture the overwhelming majority of all immigration Mmaking it more dificult both to launch applications and
violations, it is important to note that many foreigners alsosucceed in the adjudication process).
find themselves in temporary technical violation of the ~ Four reasons for such systemic “failure” seem to be
host natiors immigration laws in what are otherwise legal Most important.
entries and essentially legal stays. For instance, a business ~ First, “law-and-order” measures alone are feefive
visitor may engage in a business activity that requires éthUghOUt the worldl'hat observation seems to hold even
different visa classification. when public investments on enforcement skyrocket as they
Such violations of immigration laws happen with have in the US and several other countiibs.US example
considerable frequencgnd, although some are important, also suggests that even the near militarization of borders
most are relatively “innocent” because they are notiS much less successful than the proponents of such
systematic and are of short duration. In fact, most statisticd€SPONSes alwaysgare.
systems either ignore these infractions or are otherwise In fact, such investments and measures
incapable of capturing and counting them. notwithstanding, net illegal immigration to the US has been
Furthermore, in administrative and regulatory terms,fising by an average of 500,000 persons per year for a
many of these violations are typically the result of decade. Nor do that poliyperverse écts stop there.
inflexible rules and undersfafl (and thus overworked) Several hundred would-be immigrants die each year as
immigration bureaucracies. More than six million they attempt to cross into the Unitett®s illegally from
immigration petitions — many of them requests for aMexico.
change in immigration status — were pending in the US  Furthermore, many Mexicans who used to move back-
in 2004. Many of these petitioners probably lapsed intoand-forth (what many analysts call “circularity”) now find

illegality during the lengthy adjudication delays. themselves “locked-in” once they make the much higher
investments (in smuggler fees and personal risk) necessary
Controlling lllegal Immigration to defeat US border controls.

Secondimmigration systems bind sending, receiving,

Clearly, virtually no country is untouched byr immune  @nd transit countries togethesreating self-feeding
to, the eflects of international migration — particularly its dynamics that encourage ever more migratibmese
unauthorized varianT.he issue is thus certain to remain a dynamics include both “push™ and “pull” factorss a
top agenda item in national, regional, and “global” response, flexibility and smart, clear rules that a state can
conversations for the foreseeable future. enforce firmly may be better policy goals for advanced

It should thus be no surprise that illegal immigration industrial societies than denying the importance and
now preoccupies most betteff societies, or that this resilience of immigration.
preoccupation is beginning to spill over into how Third, unless a state buries itself in isolation, all
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transnational contacts (economic, political, social, and®f view, smuggling syndicates not only endanger their
cultural) have at least some migration consequencegitizens’ lives and systematically exploit them, they also
Attempts to deny such consequences by preserving astatdndermine the legitimacy of their public institutions and
stale immigration formula simply route immigrants toward complicate their relationships with transit and destination
illegal entries and stays. country governments. ,

Globalization, then, however one defines it, is thus ~ Because of their Ige, bureaucratic nature,
also a major migration lubricant. If a state believes itgovernment agencies are not well equipped to fight the
benefits from the openness globalization institutionalizes@dile, transnational, and relatively small treing
working with globalizatiorg forces on migration may be netwgrksAs a result_, governme_:nts are not well positioned
more productive than working against them. to “win the war” on illegal immigration.

Fourth people fleeing circumstances they consider ~Government agencies are also hampered by three
intolerable will enter the illegal migration stream andadditional forces. First, governments are at their worst
test various receiving stateséfenses repeatediyhey ~ When they must act across borders and cooperate
will infact do so regardless of whether they must risieffectively with other nation-stateShe second is that,
their own | ives, pay exorbitant fees, or subvert thd©lative to their opponents, government agencies tend to
asylum system or any other available means of eDirge be grossly undetresqurced both in terms of funds and
they arrive, they insert themselves deeply into theBCCeSS to technologylnglly ggvernments have to observe
undeground economy ru_Ies that hamper their ability to_ respond ruthlessly and

To some politicians, interest groups, and the public Without regard for the law or rights — rules that are
this and similar notes of skepticism about the policy statydneaningless to the transnational criminal syndicates that

quo may sound uncomfortably close to downplaying illegal™n the traficking networks.

immigrations adverse &cts or may imply “going soft” Whgt may be the go_vernments_’ greatest disadvantage,
in controlling it. Of course, either path would prove howeveris that as they line up against market forces, they
shortsighted and harmful in any state. must fight a war in which their fefrts are resisted from

A strong “law-and-order” component to the overall key constituencies within their own staléese include

approach to illegal immigration is nonetheless necessar§Conomic interests; increasingly less sustainable labor

because illegal immigration subverts a socigiggal order market and spual protection ruIes_; human_ltanans who feel

and undermines or perverts a variety of foreign andhat protecting those who flee is the highest order of

domestic policy priorities. respon5|b'|llty (q near “calling”) of wealthy liberal
There are many examples of foreign policy democratic 300|et|e§; and many of souetyo’ther_

complications, but one from US and Mexico may be mosfdovernmental and souetgl_forces that are more committed

familiar. Most analysts agree that Mexisdop foreign 0 openness than the politics of the day may allow

policy priority in its relationship with the US since the o )

North American FreelradeAgreement (NAFR) came  1he lllegal Immigration/T errorism Nexus

into effect in 1994 has been to inoculate the agreement — _ o
and its enormous economic benefits — againstTe”O”Sm experts have w&ted controlling illegal

contamination from the debate over illegal Mexicanimmigration as a top priorifyand many opponents of
migration to the USThat policy has been very successful. Immigration have jumped on the opportunity to promote
However things got more complicated in 2002, when their policy and political objectives on this issue.

the UN Security Council decided not to support the US Y&t irregular immigrants and terrorists are
invasion of IraqThe vote took place with Mexico in the fundamentally diierent.The former seek work and/or the

Council chair and Mexico actively campaigned against opportunity to reunify with their familie3he latter follow

the US position. Since then, the Bush administragion’ the dictates of religious firebrands who apparently seek to
interest in doing a special bilateral deal with Mexico onPromote religious and political goals at home through
immigration seems to have dissipated for good. terrorist acts there and abroad. Recruiting terrorists from

One of the most significant consequences of illega@MONg irregular immigrants or “disguising” terrorists as

immigration may in fact stem from the increasing strengthif"égular immigrants is certainly a possibilityut so far

of smuggling and trdicking syndicates. Since such Neither seems to be a preferred option. _
networks increasingly get only part of their fees up front, ~ Nonetheless, many of the concerns terrorist experts

unauthorized immigrants often mortgage their very lives2Nd immigration opponents articulate are legitimate.
and futures to their smugglers. Porous borders and inattention to, or simplyfewtive,

This class of modern-day indentured servantsinterior controls can create opportunities for terrorists to
undermines the receiving societydystem of wage and €Nter tageted countries and cause them harm.

working conditions, its social contributions’ schemes, and ~ But most would-be terrorists are likely to continue to
its legal and social orddfrom the sending countrigmsint ~ €Nter through a legal port of entéven the best visa and
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border inspection systems cannot prevent such entries
because the intelligence on which a sttebdntline
officials make decisions about whom to allow in will never
be foolproof.This is not an “immigration” issue; it is an
issue of trying to make errdree decisions about the
billions of international travelers who cross borders each
year

The attacks on the Unitediges, Madrid, and London
make clear that some foreigners were able to take
advantage of these countries’ entry management systems
and, to a much lesser extent, their immigration systems
proper and plan and launch their attacks from within.
Furthermore, there is little doubt that the terrorists’ “cause”
had sympathizers in the immigrant and ethnic communities
of which the terrorists were nominal members — and that
such sympathies can aid and abet terrorist acts.

Therefore, protecting a country from terrorism will
require governments to do more than simply improve
border enforcement. Intelligence and police work will have
to be the first line of protection, as will much deeper
international cooperation than is either the case today or
appears likely in the immediate futufd.the same time,
it would behoove governments to thoroughly examine their

foreign political and economic relations with an eye toward/€92: temporaryand permanent immigration.
identifying policies that fuel hatred toward them. There are some modest precedents for experimenting
In addition, by systematically promoting their with this approach. For instance, Italian and Greek bilateral

inclusion, participation, and engagement, governments cafjio/ts t stem illegal migration frormlbania and other
turn ethnic and immigrants communities into key allies inBalkan states, in the lgest part through the issuance of

the fight against terrorism, rather than incubators and9@l work visas, are thought to have borme substantial

protectors of the next wave of terrorists. In the US casegPUPlic and labor market order gains.

the cooperation of immigrant communities has already _ Similar agre_emmints and more-taﬁslformall
proven valuable in apprehending potential terrorists. ~Understandings witfiurkey and Morocco (the latter also
involving Spain) are testing related propositions, although

they are too recent and too narrow to enable one to assess
their efectiveness.

At the end of the daythere is widespread
analytical agreement that immigration more generally
and most forms of irregular migration have been central
to their prosperity of receiving societiesgainst that
realization governments must stack the political and other

Conclusion: An Integrated Approach to lllegal
Migration

Regulation is a critical part of any robust managemen
system and the ultimate guarantor of a systantéegrity
With complex and constantly evolving regulatory systems
such as control of illegal immigration, setting the right _ R
goals is absolutely essential. _adverse décts of illegal |mr_n|grat|onTh_ese must now

In that regard, instead of seeking perfection, with itslncluqle at least a theoretical potential connection to
predictable disappointments, controlling illegal rorism-What might then be done?
immigration might proceed from the twin premises that, [ I[St governments can widen and deepen legal

uncertainty and imperfection will be a way of life, and Immigration channels of various form&reater legal
policies will always be partly an exercise in the inexact. 2CC€SS by immigrants does not translate, ipso facto, into

To deal with this realitya school of thought is the silver bullet solution to migratiosichallenges that
emeping that agues that channeling much illegal some immigration advocates maygae. Without it,

immigration into regulated pathways might be a moreN@Wever governments will always find themselves in
realistic course than articulating policy goals that seek totay!Ntenable positions both in regard to their contrialred

control or exclusion—goals that tend to create unrealistid Public perceptions of their overall governance skills.

public expectations and fuel further climates of intolerance PTverselysuch criticism will likely come both from those
The US may be on the path to testing some of thes@’ho feel that they are not doing enough to produce results

propositions by seeking to curtail illegal immigration in &"d those who gue that they are doing too much of the
large part by opening up legal channels to much greatef"ond things.
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Second, governments can systemically and regularly . . L .
review internal controls with an eye to reducing (P:E)tre]?:rjeenr;te\/,wente B eI G s

opportunities for unauthorized immigrants to gain 16
footholdsThere are at least two tracks to internal controls. =
The first must focus on the labor market while the other
must be mindful of the increasingly complicated array of
“law-and-order” issues, in particularly terrorism. In the
first track, regulators will likely find their task easier if
they work with the market and civil society while the
second track may demand a reorientation of law
enforcement priorities and the development of additional
law enforcement methodologies.

Third, governments can entice irregular immigrants
to come out of the shadowis addition to the gains in
labor market and social policy ordathe security
imperative also gues in favor of regularizatiohe
vetting part of such a process allows governments to
dramatically reduce the “haystack” of unknown foreigners

into a more manageable sized oAs. a result, the . L . .
application of investigative resources would stand a better.SChne'derFr'Ed”Ch (2003). “Growing Shadow Economy

chance of identifying the few proverbial “needles” that 2gﬁr;nna&ﬁ?uﬁgfg&%ﬁgﬂﬁfg‘g;ﬂenge' Berlin:
are of legitimate security concern. '

Fourth, the state’ border control stance can be
reviewed frequently with an eye to continuing only
investments that make sense and bear fgiteements
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Migrant Workers In Asia — Issues And Concern

Previous work with migrant workers, their families The right of the migrant workers which require
and communities have shown that it is nofisignt to  protection include the whole gamut of human rights including
stay active merely on the migrant community level - theresivil, political, social, economic and cultural rights in
is a need to bring the information gathered in a venparticular and their rights as workers, right as women as a
organized way and cohesive way to the attention okpecific group (reproductive rights, right to be free from
governments and the UN institutions gender-based discrimination and violence)

There is currently no standardized employment

Legal Protection to Migrant Workers and their  contract designed specifically for the protection of the
Families rights of migrant workers withiAsia. Enforcement of

existing contracts is problematic (bonded contracts, non-

There should be a comprehensive set of instrumentgcognition and contract substitution is receiving countries)
for legal recognition and protection of migrant workers thatand it depends also on workers access to legal assistance
includes employment contracts, bilateral agreementsand fair trials. Long processing time by criminal justice
national laws and regulations in both the sending andystem in cases of breach of contract undermines migrant
receiving countries and International human rightsworkers’ right to employment as they cannot work while in
conventions and treaties. the process of seeking legal redress.

Currently contracts and agreements are made National laws and regulations relevant to the
between different stakeholders involved in the process akcognition and protection of the rights of the migrant
employments of the migrant worker namely: the recruitingworkers include labour laws (recognition of domestic
agency and the worker between recruiting agency angorkers as workers) domestic violence laws (identifying
government between governments of the sending angiolence against domestic workers as part of domestic
receiving countries (bilateral agreements) between workeyiolence) as well as anti-discriminatory and human rights
and employers. laws.

It is well known that in many instances the national  Bilateral agreements that effectively protect the rights
instruments designed to provide protection for a migrantsf migrant workers are difficult to obtain because of the
workers are not sufficient as they are easily amendegdnequal power relation between the sending and receiving
without the workers knowledge thus denying the workercountries.
the basic right to an adequate standard of liviignother Facilitation of collective bargaining processes between
level agreements made between sending and receivingnding and receiving countries could contribute to the
counties are kept away from migrant workers and thosgevelopment of a model bilateral agreement that would be

advocating on their behalf for the protection and promotionteadily adopted by responsible sending and receiving
of their rights. Sending countries within the region havecountries.

become dependent on the remittances from abroad and in  Setting up the standards for protection of migrant
the process policy makers have turned a blind eye to thgorkers would require the following:

issue of protection of rights of migrant workers. Thelaws - A definition of ‘domestic work’
are written in such a way that does not provide a strong ~ A means of measuring ‘decent work burden’ for
legal framework to punish those who abuse the system. all migrant workers which takes into account a
It is felt that the following are specific to the situation combination of factors: hours of work, type of work,
of Asian migrant workers that need to be protected. size of house and grounds, umber of household
" Regarding domestic workers — the recognition of members, as well as the combination of tasks to
the home as a workplace which should then be performed:;
address such issues as confinement (the ~ An accessible and fair procedure of enforcement
withholding of documents, denial of access to that fits the specific vulnerabilities of migrant
communication, no break times and denial of the workers, particularly migrant workers.
right to free movement In Asia alone, increasing numbers of women are
Violence and abuse leaving behind families and loved ones every year to work

Decent work, transit to, from and between jobsas domestic workers in other countries. Unfortunately for
where the role of the sponsors and agents includingnis type of workers, there is still no agreed upon definition
illegal recruiters needs to be addressed despite the urgency of such a definition for the purpose of
Prison and detention sites i.e the right to decenpbtaining a legal recognition of domestic workers as
treatment - an entitlement to all humans, access tiorkers. ILO% definition of domestic work in the 1950’

legal counsel and fair trials should be protected. need to be reviewed and updated to reflect more
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contemporary realities, understandings and standards.
Collective Approach to Migrants’ Rights

‘All migrant workers and members of their families’
is the crucial aspect of the convention and in every article
of the convention says ‘the rights of all migrant workers
and members of their families’ which means the convention
is not individualistic but collective, this approach is
fundamental from the perspective of the rights of migrant
workers.
Migrants do not become individuals on their own as
soon as they leave their home. Therefore, it is important
to define what these collective rights of the migrant workers
and their families are, governments do not usually look upon
these collective rights because, in reality migrant worker is
seen as an individual economic migrant and not in relation
to his/her family National plans and interventions are
directed to individual migrant workers, who are seen as
economic tools and not social beings.
There are two major gaps in most current policies,
laws and bilateral agreements. The first — a migrant is
seen as an economic tool and not a social being. The second
— no recognition is given to migrants’ families.
In Asia most migrant workers have extended families.
Their families depend on migrants very much all throughHealth of the Migrant Workers
their migration process. If the wages are low and
remittances system is faultjie implications extend both Though the Convention 1990 recognizes the “the right
to migrants and their families. Similarlij in the home  to receive any medical care that igemtly required for
country there are no support systems for migrasgsuses ~ the preservation of Life” (article 28) and the “the right to
and their families, the implications are extensive and mayeceive medical care, irrespective of the status of in the

be irreversible. country” but in reality the migrant workers stay in host
Migrants and their families are experiencing the countries for a long period of time and all factors of
following in Asia: vulnerability take a toll of their health, so it must go beyond

An extensive disintegration of families in al the ‘urgency’. The convention should also cover the
sending countries has become a major concerrindocumented migrant workers and everyone must have
In the Philippines, India, Bangladesh and Sri Lanka,"ght to health.

families have become disintegrated and children ~ Every migrantworker is subjected to mandatory testing
feel lost. for a variety of diseases and illness. In some receiving

Increased poverty and loss of land and resource§ountries migrants are tested for fifteen medical conditions-
is characteristic to the recruitment phase ofusually migrant workers are not even informed about what

migration process, land and resources are sold téhey are tested fopregnancy is one of the conditions
cover migration costs, whereas actual incomemigrant women are tested foifesting positive in any of
decreases the result is migrant families could havdhe conditions means immediate deportation of the migrant.
subsistent living. Their subsistent living is gone Another aspect of the problem is limited access of
to cover the costs of migration. Increased povertyMigrant workers to medical treatment and in particular
means greater social impact on the lives of thehigh cost of healthcare for migrants. Many receiving

community countries have privatized healthcare, which incurs rising
Increase in single parent families is anotherCOSts to migrants. .
characteristic trait of migration‘l’here is an Mlgrant workers are Commonly seen as transmitters

increase in unrecognized new families in hostOf diseases. This concept has to change as it creates many

countries. New relationships take place wherediscriminatory practices in receiving countries.
locals get married to migrants, or migrants get Occupational health and work related hazards are

married to other migrants and such relationships
are often not recognized con’'t on page 31
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Domestic Workers: Little Protection For The Underpaid

Domestic workers, the majority of whom are women, worker from abroad gives a family a certain amount of social
constitute a lage portion of today migrant worker  status and prestige.
population. In Latilmerica, for example, they constitute as Migrant workers inArab states who send remittances
many as 60 percent of all internal and international migration provide significant sources of national income to many labor
The feminization of migration, a trend that began in the earlyexporting countries in South and Southdesa.
1980s, has resulted in an increased number of women who  Bangladesh received almost US$2 billion in remittances
migrate alone. in 2000, almost all of which came fraknab states, especially
Prior to that time, women generally accompanied theirthe GCC countries. Only 15.4 percent of remittances to
spouses to destination countries or joined them .laterBangladesh were received from countries other than GCC
Unemployment and household povertyhich have  countries.
significantly afected countries of origin since the beginning However women migrant domestic workers face poor
of the 1980s, pressured these women to find jobs abroad. Iworking and living conditions that need to be considered.
wealthy countries, heightened demands in certain
employment sectors, especially in the household or domesti€hallenging Issues
sphere, also made migration an attractive alternative.
To identify critical issues concerning female migrant
DomesticWorkers in the Middle East domestic workers and to determine the extent of their
vulnerability, the International Labor @anization (ILO)
Domestic work is the single most important category of analyzed their working and living conditions in several
employment among women migrants to the gulf statescountries of the regiont&lies of fouArab states — Bahrain,
Lebanon, and JordaAs much as 81 percent of all women Kuwait, Lebanon, and the Unitédab Emirates (UAE) —
migrant workers from Sri Lanka and 39 percent from thereveal practices and patterns that make women domestic
Philippines are attracted to thisjar‘domestic work” market.  migrant workers vulnerable.
Most middle-incomévrab countries in the Middle East region Regardingemuneration, the average wages per month
receive thousands of women migrants, some of them wellin US dollars of domestic workers in Lebanon represented
educated, as domestic workers each.year between $100 to $300 on average, and $150 to $200 for those
In recent years, female migrant workers have composedh the UAE. Howevernot all domestic workers in the same
larger percentages of migrant workers in Gulf Cooperationcountry earn the same pay as salaries depend on the workers
Council (GCC) countries, which include Sauthabia, origin country language skills, and education. For instance,
Bahrain, QatgrKuwait, and the United\rab Emirates. = most Filipina domestic workers, who tend to speak English
Women migrants represented almost 30 percent of all inflowsand be relatively educated, reported receiving higher wages
in 2000 compared to eight percent in the early 1980s. Irnthan Sri Lankan and Ethiopian nationals.
Lebanon, the proportion of women migrant workers among Non-remunerated overtime work was an issue in all four
all migrant workers has more than doubled between 196%ountries studied, with non-payment of wages a significant
and 2000. concern among female domestic workers in Lebanon and
The majority of female migrants come from Sri Lanka, Bahrain.
Bangladesh, Indonesia, and the Philippines. Data from thesBomestic workers’ average numbervadrking hours per
countries show they have been sendingdanumbers of week— 101 to 108 hours — in the four studies was high by
women than men to work in the Middle East. international standards. Domestic workengnthly time-of
More than 90 percent of Indonesian workers in Saudiaveraged between zero and two dayfspefr month.All
Arabia and the Unitedrab Emirates consisted of women women interviewed working in households in the UAE
workers in 1997-1998. In 2001, between 85 and 94 percenteported not having a single dayf of a given month. In
of Sri Lankan workers in Jordan, Kuwait, and Lebanon wereLebanon, Kuwait, and Bahrain, women migrant domestic
women. workers reported having one to two day$ afmonth on
A variety of reasons can explain the demand for foreign,average.
female domestic workers across the region. Since the oilboom  On work-r elated problems domestic workers most
of the 1970s, living standards have increased, and more yourfgequently cited the presence of physical (including sexual),
families, who tend to live far away from their relatives, have psychological and verbal abuse; over 50 percent of those
the money to hire a domestic worker; their low wages alscsurveyed in Kuwait reported this concern. Most workers
make them dibrdable. mentioned vulnerability to sexual abuse by their male
In addition, with more women in countries like Lebanon employers, who are often also their visa sponsors, as well as
and Bahrain working, domestic workers have taken overby the sponsors’ sons or other men visiting the home where
native womers household responsibilities, giving them more they work.The situation in Bahrain and the UAE was also
time for social activities. Indeed, employing a domestic similar.
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Domestic workers also reported frequienegularities records of these abuses and raises awareness among potential
in the recruitment systemconcerning the intermediaries, migrants of the dangers they could face.
namely the recruiters and agents in sending and receiving
countries who facilitate the migration proceSshe Labor Laws
intermediaries exploited women migrant workers by
overchaging for costs such as passports and other government  In mostArab states, labor laws generally do not cover
fees. female domestic workers because they are not considered
Domestic workers and their families often incurred hugeemployees.
debts (in many instances unjustified) with the intermediaries They work in households, which are not considered
and had to work for long periods of time without a salary toworkplaces, and they work for private persons, who are not
cover these costs and fees. Some domestic workers, if deportednsidered employers. In addition, private homes are not
in cases where the employer withheld wages, came back homesually supervised by labor inspectors since labor inspectors
indebted for long periods of tim&here were also numerous are forbidden from visiting private households.
cases of recruitment agents sexually abusing runaway The employment relationship between a domestic
domestic workers. worker and the head of a household is not addressed in
Although domestic workers should sign their sponsornational legislation in angrab country denying them the
contracts at the recruitment agency in the country of origin, status of “real workers” entitled to labor protection.
most domestic workers arrived at their destination country Domestic workers are also excluded from labor
without having one. protection under any other national law
In Bahrain, only 44.1 percent of all migrant women
interviewed had signed contracts prior to their arrival. OtherGood Practices
women had signed contract@irabic, a language many could
not read or understand. Not all the news is negative, howeve&or example,
Even a signed contract was no guarantee fet&fe Bahrain and Jordan are among the countries with good
protection. For example, some employers or “sponsors’practices that could be replicated elsewhere.
withheld workers’ wages for several months or years, while In 2003, Bahrain announced a national plan to assist
other employers refused to respect the salaries stipulated mbused foreign workers that includes temporary shelters and
the contract or never paid. a help hotline. New domestic workers in Bahrain will also
In addition, the system for addressfogeign workers’ have access to a guide to rights and duties, which will be
complaintsis inadequate or nonexistent. Domestic workersavailable in embassies, recruitmerficafs, and points of entry
often need some reliable andieetive institutions to turn to, The government is also looking at ways tgaorize work
other than the sponsor or the recruitment agent, who arpermit procedures for domestic workers.
frequently the source of their problems. Jordan has amended a law concerning registration of
Running away from the employes household is recruitment agencied.he new law allows the Ministry of
illegal and punishable in all four countries studied. OnlyLabor to monitor these agencies and to take serious actions if
Lebanon provides domestic workers with the option ofthey violate the regulations protecting migrant workers.
finding a new sponsorln Bahrain, Kuwait, and the In 2003, the Minister of Labor endorsed a “Spediatking
UAE, the police will search for the workeand the local  Contract for Non-Jordanian Domestiorkers” that aims to
newspaper will publish her photogragimy person who hides  limit the number of fake contracts or contracts not recognized
or protects a runaway domestic worker is also considered ar approved by the competent authoritigsis special
criminal. working contract guarantees migrant workers’ rights to life
When found, the worker is imprisoned and theninsurance, medical care, a designated day afeek, rest
deported, though she may need to pay her employer in ordelays, and repatriation when their contracts expire.
to retrieve her passport, and she will likely never receive The contract includes the provision of a minimum wage,
salaries covering the period worked in those cases where trameliorating the problem of wage discrimination by requiring
employers withhold wages; without her passport, she canndhat domestic workers be paid the same salaries as Jordanians
be sent or travel home. Once in the custody of police or othgperforming domestic workThis provision reverses the
authorities, some runaway domestic workers have reportediscrimination in present contracts that allowed tiered salaries
being subjected to inhumane treatment. for specific nationalities.
This problem is not limited to the countries in this study
In 2000, 19,000 domestic workers in Safydibia fled from  Considerations
their employers citing mistreatment, non-payment of wages,
and other grievances; the number of complaints received per  In order to provide greater protection to female migrant
year has increased since then. workers, there are a number of key areas where labor
In 1996, the Sri Lankan Bureau for Foreign Employmentlegislation and social protection could be improved in
reported 8,087 complaints from domestic workers, more thamlestination countries, as well as in countries of origin.
half of them from Saudirabia and othekrab countries such  However there are also obstacles to implementing such
as Jordan and Oman. Reporting to such a bureau helps kepmtections, outlined here.
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Countries of Destination since this database would need to be linked to the cosintry’
embassies and consulates abratmh, there are no guarantees

Ideally, the first step would be for destination countries that all abused workers would report their abuse since the

to pass legislation giving domestic workers the status of “realvorker needs to have the freedom to leave the house and file

workers."They would be entitled to the same labor protectionthe report. Most domestic workers in theb states do not

as native workers: a specified amount of tinfeaminimum have freedom of movement even on weekends.

wage, and other working conditions. Labor attachés based at their embassies abroad could
National legislation could also better regulate recruitingdeal with complaints and gent needs of national workers,

agencies, limit recruiting fees, make employers accountabléaking appropriate action when necess&wypport services

for violating contracts, and set fines or punishments forprovided by Philippine labor attachés have proven to be

employers who abuse domestic workers. important in cases of grievances since they provide the proper
Such major changes, howeyare not likely to happen legal counseling and protection.
right away Despite the poor treatment of domestic workers, But the power of labor attachés can be limited due to

Arab states have been slow to adopt human rights generallthe destination country’laws and practices. For example, it
let alone for foreign workers, and most of these countries areould be dificult for a labor attaché to present a formal
having dificulty considering domestic work as a type of labor complaint or to prove the harm &red by a given migrant
that should be regulated and protected against abuses. Wworker if national legislation does not consider the issue a
addition, human rights institutions and groups, where theygrievance.
exist, still have limited power when it comes to influencing What may be useful to migrant women in particular
legislation. would be predeparture information on legal rights, who to
Another solution would be to make it easier for domesticcontact in case of abuse, information on culturdédéhces,
workers and other migrant workers to change sponbbis.  etc. If the domestic worker plans to go to a country where
would reduce the ability of employers/sponsors to holdchanging employers is allowed, she should know about that
complete power over the lives of their migrant employeesoption. More migrant women who have received predeparture
and enable workers who experience abuse to find nevinformation have safely escaped abuse situations than those
employment without having to run away from their employerswho have not.
or return home.
Although this flexibility could improve the lives of Conclusion
domestic workers, they may not know they have the option
to change sponsorBherefore, such information would need The number of women working in the Middle East as
to be consistently provided to them. domestic workers is likely to remain high since labor market
Also, domestic workers may face threats from theirdemand for domestic workers is increasing. Howeves
employers or be blacklisted if they wish to change employersnot certain these female migrants will see an improvement in
For this reason, reliable andfegdtive institutions to which  their working conditions or improved protection of their rights.
domestic workers can turn to could be establishibase Targeted political and institutional support at the
institutions would address foreign workers’ complaints andnational, regional, and international levels can help change
ensure that abusive recruitment agents and employers receittee situation. For domestic work and other occupations where
the proper punishment. Bahrain, which has set up sheltermomen migrants are concentratddab governments could
and a 24-hour hotline, could be a model for other countriesjoin efforts to provide social protection to migrant workers
and especially to female migrant domestic workers.
Countries of Origin Following the examples of Bahrain and Jordan, which
have already instituted significant measures to improve
Before a domestic worker or other migrant worker leavesdomestic workers’ protection, would be the first step in this
home, the country of origin could require the worker to havedirection.
signed a recognized, legitimate contrdiis would help
ensure the worker will receive wages and not be subject to

harmful working conditions. In countries such as the By Gloria Mor eno-Fontes Chammaitin
Philippines, a system like this is in place and has béectigé International Labor Organization
in protecting workers abroad. April 2005

The origin country could also keep a database composed
of the workets contract, the full address of the recruitment
agency the agens name, and the employgraddress. If  Thjs aticle is based on the IL@pott “Gender and Migration
abused, a worker could report the abuse to the home-countijf Arab Sates: The Case of Domestiokkers,” published
government, and the abuse would be noted to help protegh 2004. The full @pott can be downloaded at
other workers who might be working for the same agency ohttp://www migrationinformation.og/Feature/
employer displaycfm?ID=300

The main problem with this type of solution, however
is the cost and administrative burden to the home country
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Migrants And HIV/AIDS In Asia

The G8 countries had spearheaded a universal access {@ntry they part with families and friendhis makes them
AIDS treatment commitment in 200Bhe Universahccess  feg| [onely and more susceptible to have relationships with
target on treatment is set at 9.8 million by 2010. However ghar heople while working abroad. llliterate & uneducated

with only three years to 2010, the G8 is on the brink of missingy g, the risk of having unprotected sex, migrant communities
the taget. In 2006, treatment access grew by 700 A0bis became easy prey to HIV infection.

rate of expansion the world will fall five million people short For migrant men, loneliness fuels sexual desires and

of the internationally declared Univergalcess taget of 9.8 o [oneliness and increased sexual needs push migrant men
million. Itis timely to ask for an increase of funding for HIV/ it the arms of sex workeras for migrant women, they

AIDS. There is a dire need to look into this issue in the casgyce the danger of being tfiaked to cater for the lucrative
of Asia and specifically the mobile migrant communi_ties V\_/ho sexual industryThe sex industry in Southedstia has grown
are among the most vulnerable groups to HIV/AIDS infection. ;, part due to the sge in recent years in the number of women

_AIDS s invadingAsia. There are now an estimated 8.6 i, asja’s migrant force, where they now equal or outnumber
million people living with HIVin Asia and the numbers have 5je migrantsThe actual number of prostituted women

not been decliningThis is according to the latest report: ongiaved. trdiicked or kept in prison in Southedstia was
UNAIDS/WHOAIDS Epidemic Update: December 2006. In 5 more than 20 percent of the total number of women

2005, the numbers stood at 8.3 million people while therégngaged in prostitutiofthis is noted in a Reuters report from
were only 7.1 million in 2003 according to the previous gear 1g9gg’ (International Labor @anization, “UN labor body

UNAIDS/WHOAIDS Epidemic UpdateNith 60 percent of a5 recognition of sex industhReutersAugust 18, 1998.)
the worlds populationAsia is showing the steepest infection \yomen migrants who are victims of fiiaking also became

curve and could fast become the region with the most HIVy;icims of HIV not just due to being coaxed into unprotected

infections. By the end of this decade, HIV infections may gey work but also because of forced or induced drug usage
reach 25 million in India and 15 million in China, according 4nq sharing of needles.

to the National Intelligence Council, an adviser to the CIA.
Last year India had already surpassed Sodfttica as the
most heavily dficted country Yet, out of an estimated 8.6
million people living with HIV/AIDS in June 2006, only
16% of this total received antiretroviral therafyNAIDS/
WHO AIDS Epidemic Update: December 2006)

In comparison to locals, migrant communities are also
more vulnerable to HIV infections due to their lack of access
to health care serviceBhrough CARAMASsia’s participatory
action research involving migrant workers diregtlis found
that even when workers are sent to see doctors, they face
i - ' language barriers and thus are not well informed. Further
One of the major modes of the HIV invasion throughout ¢, mpounding the situations are the fact that some doctors

Asia is the mobility of its people. In 1999, 80 percent of the yight only speak to their employers or only spend little time
1600 people with HIV/AIDS in Pakistan were prospective yith migrant workers due to their negative perceptions of
migrants and returnees to or from the Gulf, according to 3migrants in general.

report by Lawyers for Human Rights and Leljal (LHRLA) Despite being subjected to mediocre health care services,
published in 2000. (Report of the National Consultation 0N migrant workers health rights are further compromised when
Migration and LHRLA, 2000). By December 2003, SOme thay are required to pay more than locals to receive health
1,965 recorded cases of Filipinos living with HIV/AIDS were genicesa case in point is the Malaysian Double Fee policy
registered Wlth.the National Regystry of the Department OfForeigners in Malaysia are required to pay twice as much as
Health, of which Overseas Filipine/orkers (OFWS)  |ocqs for the same treatment. For a group that already makes
comprised 32 percent or 634 OFWs. It is worth noting thalgjgnificantly less money than the local population, the high
this figure represented a 2 percent jump from a recorded 3@og; of health care results in migrant workers’ increased
percent in early 2003. In Bangladesh, the same figure fotq | ctance to seek help.

retgrning. B_an_gladeghi migrants hovers around 41 percent.  ggoyvernments of receiving countries are primarily
This statistic is derived from BangladestPre-Departure  tqcsed on protecting the health of their citizens. Migrant
Program, Preparatory Meeting of the Regional Summit Onyqrkers are merely resources to fill cheap labor gaps.

Pr_e-Departure, Post-Arrival gnd Reintegration Programs forConsequentlythe health of migrants who enter the country
MigrantWorkers, CARAMASia, 2000. is given minimal attention. National laws and policies

Itis important to note that being a migrant is not a risk generally do not take any responsibility for maintaining and
factor to HIV/AIDS, it is the stresses and vulnerabilities protecting migrant workers’ health and welfare in the

associated with the migration process that are the riskfactor%ceiving countryThis is exemplified by the minimal
Why? Migrants have no political rights, are economically oo nsideration given to pre- and post-test counseling, issues

under privileged and socially displaced in receiving countries.o¢ «yitural and gender sensitivitinformed consent and

Poverty and income disparities among countries are forCinQ:onfidentiaIity and a lack of referral services.

people from less developed countries to leave behind the |4 most receiving countries, migrants are subjected to

security and comforts of home to seek better income inyandatory health tests only to ensure that they will not be
developed countries. Often when people leave for another
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or how they should be screen to be fit for work. Since both
AIDS and migration can be trans-bordgsvernments should
look into providing migrant communities the accessIS
prevention and treatment progrars for HIV/AIDs
programs to be successful, migrants need to be convinced
of the relevancy to their well being too.

CARAM Asia initiated participatory action research
engaging migrant workers in dialogue regarding their own
health and well being. Research outcome is published and
made public. It is essential to capture the thoughts, feelings,
needs and experience of migrants in order to present a true
picture of their state to governments and NGOs for programs
and policies to be relevant.

Migrant workers constitute a large and heterogeneous
group; there is not one ‘typef migrant workerThere is a
need to pay attention to cultural diversggnder based power
relations, length of stay and documentation stafite. taking
into account these factors, then only advocacy and social
programs can reach the intended target.

infecting locals with diseases. Their health would be screened  Pata from the United Nations report on International
without prior explanation of what they are tested for and howMigration in 2006 shows there are about 53 million migrants
they will be testedWithout pre- and post test counseling, N Asia.As shown earllermobmty andAIDS is intersecting
even if migrant workers are found to be HIV positive, they 2l0ng with the advent of globalizatioriet, there had been a
would not know their sero-status and thus would be denieghortage of research or programs focusing on mobility and
the opportunity to seek treatment at an early stage. Citiné’”v- . .
national health security reasons, receiving countries usuall¥ DennisAltman, a member of the Program Committee
deport HIV positive migrant workerswWhile receiving or the Xl InternationahlDS conference iWancouver (1996),
countries protect their nation from HIV threats, they neglectécalled that only a single extract among the six to seven
the health of citizens in sending countries. Uninformed HIv thousand submitted dealt explicitly with either the political
positive migrant workers are sent home ignorant to the risf€conomy or globallzatlon_ processes. Data on certain
of spreading the disease back home. vulnerable groups (e.g. displaced groups and migrant
In the case of migrants being informed of their HIV workers) remain limited and studies continue to focus on
positive status, they are shamed by the disclosure, as thefdhgle cquntries, _igr?oring international transmission patterns
are no clauses in policies to keep their status confidentialf the diseaseThis is quoted from HIVAIDS Prevention
Receiving countries are deporting migrant workers withoutd"d Care in Resource-Constrained Settings, 2001.

referral services as to where and how they could further seek ~ EVen statistics of the total number of migrants who
treatment back home. acquired HIV/AIDS inAsia is hard to compile as migrants

The PhilippinesAIDS Prevention and Contrakt 1998~ @ré mobile and receiving countries is only interested to deport
however has legislated the prohibiting of mandatory testing !V Positive migrants rather than taking statistics into account.
in the Philippines. Furthermore, any voluntary testing requires 1ence, all stakeholders, be it governmental or non-
written informed consent, guarantees the right to9overnmental organizations need to make prompt concerted
confidentiality protects against discrimination in the €ffortsto provide data and execute relevant programs tailored
workplace, and mandating HIV/AIDS information to all 0 the experience of migrants to keep pace with the
including travelers and migrants and access to treatmenfdgravating HIV/AIDS invasion iAsia, especially amongst
Unfortunately such legislation is a rarity in the region. the migrant communities.

A regional response with migrant participatidlDS

knows no borders. Mobility and HIV issues cannot be _ Mvian Chong is the Information & Communication
contained isolated within a count# regional response is Officer for Caram Asia. CARAM Asia is a network of NGOs

imminent to cope with thalDS epidemic amongst tsian ~ and CBOs, consisting of 23 member partners covering 15
migrant communityCurrently although Southsian countries ~ countries inAsia. The CARAMsia network is involved in
have higher recorded cases of HIV/AIDS, they have yet tcCtion seach, advocacy and capacity building with the aim
come out with a regional framework to deal witihEAN ~ Of creating an enabling enanment to empower migrants
on the other hand, have a work program on HIV/AIDS planned®nd their communities teeduce HIVvulnerability and to
until 2010. Howeverwhen it comes to Hi\education and ~ Promote and mtect the health rights oksian migrant
treatment programs for migrant communities, it is on theWorkers globally Visit wwwcaramasia.og for moe
main frame. Intergovernmental dialogue on migrant workersnformation on CARAMsia.

issues is mostly focused on their economic value. Bilateral )

agreements are about how much workers ought to be paigource: http://wwwworldpress.ay/Asia/2815.cfm
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Malaysia: Human Rights At Risk
In Mass Deportation Of Undocumented Migrants

“| understand the emotions generated governmens current mass deportation plans may resultin
among our people because of children having serious human rights violatiorss part of continuing ébrts
died in detention centres, the canings that are to regulate migration flows, Malaysia has periodically
happening and other controversial events tha implemented “special operation” mass expulsions within
tare being covered profusely in the medi&. specified time frames. In March 2002, under former Prime
Minister Mahathir Mohamad, the government ordered an
1. Introduction estimated 600,00@ndocumented migrant workers to leave

Malaysia before arugust 2002 deadline, after which

In July 2004, Malaysian Home Ministézmi Khalid harsher penalties were to be imposed under the newly
announced plans to expel more than one million ‘illegal@mended ImmigratioAct, including sentences of up to
immigrants’, many of whom are undocumented migrantf'Ve years imprisonment and six strokes of the cane. Over
workers, from the country by the end of 2005Atmust, 300,000 migrant workers left Ma_llaysia during the_
Deputy Prime Minister Najib Razak stated that the crackdown and severe overcrowding was reported in
government would seek to prosecute all arresteddeparture ports, during transportation and in many of the
undocumented migrants under the Immigrafiahprior country’s immigration detention centres, especially those

to deportatiorf. Those convicted under téet are liable I Sabah (East Malaysi&). _ _
to imprisonment and canirig. In apparent contravention of international standards

The government intends to deploy the Peaple’ ON the treatment c_)f detainees, unsanitary conditions and
Volunteer Corps, an ganization of uniformed part-time madequate provision of food, clean water and health care
volunteers with some policing powers, to assist the regulafluring the deportation process were reported to have
police and immigration officials in the planned mass arrescontributed to the deaths from various treatable illnesses
and detention operatioh®reparations are also underway of_ scores of deportees, including at least three c_:thdren.
to introduce biometric identification cards to enhance theGiven the scale of the proposed 2005 detentions and
long-term regulation of the entry and exit of migrant d_epo_rtatlonsAmr?esty Internz_itlonal fears that similar
workerse Although the Malaysian government announced Violations of the rights of detainees may re-occur
an ‘amnesty period’ during which ‘illegal immigrants’ could WhileAmnesty International recognizes the Malaysian
return to their home country without facing penalty betweendovernmens sovereign right to control its borders from

29 October and 14 November 2004, Home Mini&tmni its territory the oganization fears that given that Malaysia
Khalid confirmed in October thata*large-scale is not party to the 1951 Convention relating to the Status of

depotation execise would begin in Janugt.® Refugees and its 1967 Protocol, it is likely that the intended
Amnesty International is concerned that the @rrest and deportation of over one million ‘illegal

immigrants’ will also target persons who are in fact refugees
or would otherwise be at risk of being subjected to serious
human rights violations if returned to their country of origin.
The forcible return of an individual to a territory where s/
he would be at risk of serious human rights violations
constitutesrefoulementand is strictly prohibited under
international law

Amnesty International urges the Malaysian
authorities to halt the planned mass deportation
until they can guarantee that methods of dealing
with immigration issues fully protect the
fundamental rights of asylum-seekers, refugees
and undocumented migrants in accordance with
internationally recognized human rights
standards.

Amnesty Internationad’ human rights concerns with
regard to the Malaysian governmenproposed policy
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include the: are subject to weak recruitment regulations and limited
1. Risk of mass expulsion without examining the legal protection and are vulnerable to exploitation by
individual circumstances of undocumented migrantunscrupulous recruitment agents and employers.
workers;
2. Risk ofrefoulemenof asylum-seekers, refugees 2.2 Human righs of migrant workers
and others to their country of origin, where they
may be at risk of serious human rights violations, In light of the Malaysian governmest’plans,
including extrajudicial executions, torture, arbitrary Amnesty International recalls that all human beings,
detention, and ‘disappearances’; including so-called ‘illegal immigrants’, are entitled to
3. Lack of guarantees that trials of individuals gedr ~ respect for and protection of their fundamental human
under the ImmigratioAct will be fully consistent  rights.
with international standards for fair trials; As a member of the United Nations, Malaysia has
4. Risk of cruel, inhuman or degrading treatment duringthe duty to uphold the principles of the Universal
arrest, detention and through punishment under th®eclaration of Human Rights (UDHRT.he UDHR
ImmigrationAct; enshrines internationally recognised human rights, and
5. Risk that all those detained, but particularly many of its provisions are considered to be reflective of
vulnerable groups, such as women and children, magustomary international law binding on all stafesong
suffer other human rights violations, including the rights provided for in the UDHR are that everyone
denial of access to adequate health care in detentiomas the right to life, liberty and security; to equality before
the law without discrimination; to a fair and public trial; to
2. Migrant Workers: entitled to respect fortheir the presumption of innocence; to freedom from torture and

fundamental human rights other cruel, inhuman, or degrading treatment or punishment;
to freedom from arbitrary arrest, detention or exile and the
2.1 Background right to a standard of living adequate for the health and

well-being of her/himself and of her/his famiigcluding
According to government figures, until 1 June 2004, therdood, clothing, housing and medical care and necessary
were at least 1.3 million documented migrant workerssocial services.
working in Malaysia (an increase of about 500,000 since  The International Convention on the Protection of the
2003) and between 700,000 to 1.2 million undocumentedrights of All Migrant Workers and Members of their
migrant workers? The authorities gue current trends Families (which came into force on 1 July 2003) outlines
indicate that unless economic migration is regulated moréhe human rights protections which all migrant workers,
effectively, documented and undocumented foreignwhether documented or undocumented, should receive.
workers will comprise 30 per cent of the national workforceUnder the terms of this Convention, migrant workers are
in the next few years. entitled to protection of their basic freedoms including the
Government dfcials acknowledge the contribution made right to life; the right to freedom from torture; the right to
by foreign labour in increasing the counsrngconomy  due process including freedom from arbitrary arrest and
and productive capacitps a rapidly developing nation detention; the right not to be subject to measures of
with a population of 25 million, Malaysian business ‘collective expulsion’; the right to medical care that is
continues to benefit from competitive labour supplies fromurgently required and the right of equal treatment - in
poorer neighbouring countries, including the Philippines,comparison to nationals in the country - in respect to
Indonesia, Bangladesh and India, especially to work in theemuneration and other conditions of work, membership
low-skilled sectors of construction, agriculture and of trade unions and access to ocial services.
services. Following the 2002 mass deportations, serious
labour shortages were experienced by the constructionand Amnesty International ges the Malaysian
plantation sectors, prompting the authorities to expedite  government to respect the fundamental human
new approvals for recruiting foreign workers for specified rights of migrant workers (whether documented

industries. or undocumented), ratify the Migraworkers
In Malaysia, the majority of those designated by the Convention, and implement effectively its
government as ‘illegal immigrants’ are migrant workers. provisions.

They become ‘undocumented’ for various reasons: either

because they enter Malaysia without proper2.3 Risk of mass expulsion without access to fair
documentation, or because they lose their legal status procedures

during their stay in Malaysi@Many migrant workers work

and live in inadequate conditions, without access to basic  In any case of mass expulsions there is a risk that the
services and at risk of physical and sexual abiBeey  expulsion will be tainted with discrimination and
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In Malaysia. Most were from Chin and northern Rakhine

arbitrariness, and will therefore be
inherently unlawful. The collective nature
makes it virtually impossible for the state
to provide the necessary procedural
guarantees and to ascertain whether
among those expelled are some who are
legally entitled to be in the countBractice
shows that, even in instances where a mass
expulsion is purportedly aimed at
undocumented migrants, legal residents or
nationals, or both, can be caught up in such
expulsions.

0 In 2002, reports indicated that

Malaysian nationals may have been

deported along with undocumented

migrants A 13-yearold girl who was

deported iMugust 2002, was originally

thought to be from the Philippines.

Further investigation showed she was

a Malaysian citizen. She was

reportedly raped in an immigration

detention centre in Sabah state by three policémen.
All migrant workers, including undocumented migrant
workers, should be entitled to specific rights during
expulsion?® and should not be subject to mass or
collective expulsion.

Their rights include:

The right to have his/her expulsion examined and
decided individually;

The right to have the decision communicated in a
language he/she understands;

The right to submit the reason he/she should not b
expelled;

The right to have his/her case reviewed by the
competent national authority (unless the final decision
had already been pronounced by a judicial authority);

The right to be provided a reasonable opportunity
before or after departure to settle any claims for wages

Amnesty International urges the Malaysian
government to halt the planned mass deportation
until it can guarantee that fair procedures are
provided to undocumented migrant workers in
the context of any process of expulsion.
Fundamental human rights of undocumented
migrant workers should be fully protected prior
to and during expulsion.

3. Asylum-seekers and Refugees: at risk of aest,

detention, imprisonment and refoulement

3.1 Background

In 2003, the United Nations High Commissioner for
Refugees (UNHCR) registered 15,000 new asylum-seeker
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States in Myanmar and from the Indonesian province of

NanggroeAceh Darussalam (NAD), commonly known

asAcehl® As Malaysia is not a party to the 1951 UN

Convention Relating to the Status of Refugees nor to its

1967 Protocol, the Malaysian government has refused over

the years to offer protection, including legal status, to

refugees on its territoryinstead designating all
undocumented foreign nationals as ‘illegal immigrants’.

In a significant step forward, the Malaysian
government announced in October 2004 its willingness
to provide oficial identity documents to Rohingyas to
allow them to work in Malaysia and to protect them from
becoming caught up in the deportation process. Mohamed
Nazri Abdul Aziz, Minister in the Prime Ministés
Department, confirmed that identity documents will be
provided to Rohingyas until the Government of Myanmar
confirms their citizenship and stops ‘persecuting’ them.
Procedures establishing how Rohingyas can obtain
identity cards have yet to be announced and
implemented! UNHCR estimates that there are about
10,000 Rohingyas currently living in Malaysfa.

The Malaysian government still denies legal
protection to other groups of refugees, such as the
Acehnese and the Chiaslts position is strongly
influenced by a desire to maintain a cordial relationship
with neighbouring countriesAmnesty International
reminds the Government of Malaysia that the grant of
asylum has been explicitly recognized as a peaceful and
humanitarian act, and should not be considered unfriendly
by any other stat®.

o] Thousands ofAcehnese have escaped counter
insurgency operations or have migrated to
neighbouring Malaysia for economic reasons over the

s Yyears. Following the declaration of a military
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been charged with a recognizable criminal offence or for
reasons recognized as being legitimate under international
standardg?
If they are detained, Malaysia should ensure that they
are not inhibited in any way from pursuing asylum claims.
Amnesty International welcomes the statement made in
November 2004 by Mohd Bakri Bin Haji Omaihe
Inspector General of Police in Malaysia, saying that “the
Police will not stop any person who may be an illegal
immigrant from seeking refugee status with the UNHCR”.
However the oganization reminds the Malaysian
government that a mechanism should be established to
ensure that UNHCR is notified of the detention of all
emergency on 19 May 2003 in NAD, the numbers ofrefugees and asylum-seekers on immigration grounds.
Acehnese fleeing in fear of violence and other humanUNHCR should be permitted access to these refugees and
rights violations, including extrajudicial executions, to all areas of immigration detention centres so that others
torture and arbitrary detention are believed to havehave the opportunity to identify themselves and request
increased! UNHCR considers that the high-level of protection All refugees and asylum-seekers in detention
generalized violence in NAD places Atehnese in  should be provided with immediate access to competent
Malaysia at potential risk of human rights violations if legal counsel, as well as interpreters as necedsaityis
forced to return. Nevertheless, several hundredcontext, the ImmigratioAct which regulates immigration
Acehnese are believed to have been returned sincissues in Malaysia should be revised to ensure that it cannot
May 2003. In most cases, there is no information onbe applied to detain or imprison refugees or asylum-seekers.

their fate. HoweverAmnesty International is aware As a result of the Malaysian governmenglan to
of recent cases whercehnese were subjected to collectively deport undocumented migrandgnnesty
arbitrary detention on their return to NABnN International is gravely concerned that in the absence of a
unconfirmed report indicates that an individual who formal mechanism granting access by refugees and asylum-
returned was unlawfully killeéf. seekers to UNHCR, significant numbers of asylum-seekers
in Malaysia may not have full and free access to UNHCR
3.2 Risk of arrest, detention and imprisonment for refugee status determination.

In pursuit of its protection mandate, UNHCR issues 3.3 Threat of refoulement
‘Temporary Protection LetteréTPL) to some refugees.
However this documentation tdrs variable levels of The principle ohon-refoulemenprohibits the return
protection during police identity checks in Malaysia. While in any manner whatsoever of any person to a situation
in some cases the letter is accepted as a valid documewnthere s/he is at risk of torture or other serious human rights
establishing the status of the holdermany others it is  violations As outlined imArticle 33 of the 1951 Convention
ignored, confiscated or destroyed by police officers, thusRelating to the atus of Refugees and in numerous other
leaving the holders in a precarious situatidthough the  international instruments, the principlenain-refoulement
Malaysian government recently said that refugees ands widely regarded as a norm of customary international
persons of concerns for UNHCR would not be affectedlaw and is binding on all statésl refugees, asylum seekers
by the planned mass deportation of undocumentednd undocumented migrants in Malaysia, should thereby
migrants, many asylum-seekers whether they are holderse protected frommefoulement.
of TPL or not still feel at constant risk of arrest, detention, According toAmnesty Internationad’ information,
imprisonment andefoulement® hundreds of asylum-seekers and refugees are currently
0 InAugust 2003, around 260 asylum-seekers, includingheld in immigration detention centres in Malayigimes,
some from Myanmar and NAD were arrested outsideespecially when mass arrests lead to severe overcrowding,
UNHCR offices as they attempted to register for conditions are reportedly so poor as to amount to cruel,
refugee determination. It was subsequently reportednhuman or degrading treatment. Detention conditions
that the majority of them were deported. which have the indirect effect of forcing people to return
In order to ensure that the right to seek and enjoyto a situation where they risk facing serious human rights
asylum from persecution as set outAmicle 14 of the  abuses would constitute a ‘constructirefoulementand
UDHR is respected, all asylum-seekers in Malaysia shoulds similarly prohibited by customary international law
have access to procedures for determining whether they  In July 2004, approximately 60 asylum-seekers were
are refugees. They should not be detained unless they haegrested in Selayang, Selangor state. The majority of them

18 Info on Human Development



were subsequently sent to Semenyih immigration detentiodletention and place of confinem&mind the right to legal
centre, where a significant number of undocumentedounsel, is not fully respected. The right to a fair trial as
migrants are currently held prior to deportatidhleast  recognized in the UDHR is part of customary international
20 of them have now reportedly ‘voluntarily’ repatriated |aw and legally binding on all states.

to their home countnAmnesty International is concerned
that some of them may have left due to prolonged detention
in poor conditions.

Amnesty International remains unaware of any
specific measures - including training of
magistrates - which have been taken to ensure

Amnesty International urges the Malaysian
government to put a halt to the current plans of
mass expulsions, until it can guarantee that all
refugee and asylum-seekers have full access to
UNHCR for a fair determination process of their
refugee claim and that the principle of
nonrefoulementis upheld.

that Malaysian courts will be able to handle an
increase of new cases in the context of the
planned expulsions, while respecting the right
to a fair trial. The oganization believes the
Malaysian government should take necessary
steps to ensure that any defendants gdthr
under the ImmigratioAct enjoy all aspects of

their right to a fair trial.
4. The Immigration Act: risk of ill-tr eatment and lack

of fair trial 4.2 Caning amourd to a cruel, inhuman or degrading

punishment
“We want legal action to be taken against those
arrested for not having pper documents,
whether they ar caught at random or during
operations, befarthey ae depoted to the coun-
tries of their origin.?®

Up to 18,000 ‘illegal immigrants’ are reported to have
been caned in Malaysian prons within the last two years,
and another 16,900 are awaiting this punishniént.
Following the 2002 mass deportation of undocumented
migrants, Professor Mohammed Hamdednan, in his

The Malaysian governmestivarning that they might capacity of Commissioner at the Human Rights
prosecute - prior to deportation - suspected undocumentedommission of MalaysiaSumuhanjaya HakAsasi
migrants who have not left during the “amnesty” period, Manusia MalaysiaSuhakam), visited Semenyih detention
implies a massive use of the 1959/63 Immigrafion(as  centre and met detainees who had recently been &aned.
amended). He concluded that the government should reconsider

Under this legislation, those who breach immigrationcaning as a penalty for undocumented migrants because it
laws in Malaysia face fines of up to 10,000 Malaysiaamounts to cruel and inhumane treatment.

Ringgit (US$ 2,630) per tdnce, jail sentences of up to The UN Human Rights Committee considers
five years, or both, as well as whipping of up to six strokesyhipping and other forms of corporal punishment to
with a rattan cane. In Malaysia, caning is used as a&onstitute cruel, inhuman or degrading punishment and
supplementary punishment for at least 40 crimes includingontrary to international human rights &The UN

in the ImmigratiorAct, even though it constitutes a cruel, Committee againJiorture has also called for the abolition
inhuman or degrading punishment and contravenesf judicial corporal punishme#tand the UN Special
international human rights standafisUnder the  Rapporteur onTorture has stated that ‘corporal
ImmigrationAct, the police and immigration authorities punishment’ is inconsistent with the prohibition of torture
are provided with wide powers to arrest, detain andand other cruel, inhuman or degrading treatment or
eventually deport undocumented migrants. punishmen#?

4.1 The right to a fair trial In line with Suhakam and the UN Human Rights
bodies and expert®mnesty International
considers caning as a violation of the right to be
free from torture and other cruel inhuman or
degrading punishment, and calls on the
Malaysian government to abolish this practice.

Amnesty International has received reports indicating
that many defendants currently cgad under the
ImmigrationAct do not fully enjoy their right to a fair
trial. Many defendants reportedly do not have access to a
lawyer; are not fully informed of their rights under
Malaysian law; do not have access to the outside world.3 Risk of violations during arrests and detention by
and are not fully aware of the chyas they facéAmnesty police and immigration officials
International is gravely concerned by these reports which
indicate that the right to a fair trial, including the right to be Amnesty International continues to have grave
presumed innocent, the right to inform family of arrest orconcerns that the legal and procedural safeguards protecting
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the rights of persons arrested and detained in Malaysia aigfe water and poor hygiene and sanitation. In 2002,
insufficiently robust. Over many years the organization hassuhakam recommended that the Lock-Up Rules 1953 be
received reports of a pattern of abuses by police involvingeviewed and brought up-to date in compliance with the
ordinary criminal suspects, alleged undocumented migranyN Standard Minimum Rules for th&reatment of
workers, and political protestors including those detainedbrisonerg® Amnesty International ges the government

under the Internal Securifyct (ISA). of Malaysia to follow Suhakars’recommendations and
Reports of human rights violations by police include apide by international standards.

excessive use of force and unlawful killings during arrests

of criminal suspects; ill-treatment or torture in police 5.2 Conditions in immigration detention centres
‘lockups’; and deaths in custadyhere have also been

reports of periodic incidents of physical and sexual abuse ~ Amnesty International is gravely concerned by
by guards at Immigration Detention Centres, as describedonditions of undocumented migrant workers held in
by former Bangladeshi migrant workers testifying during immigration detention centres, especially at times when
the trial of human rights defender Irene Fernarflez.  mass arrests and deportations lead to severe overcrowding.

Within this contextAmnesty International warmly  Conditions in some immigration detention centres may be
welcomed Prime Ministekbdullah Badaws initiative in at times so poor as to amount to cruel, inhuman or

January 2004 to set up a one year Royal Commission qfegrading treatment.

Inquiry to recommend reforms enhancing the operation  As a state party to the UN Convention on Elimination
and management of the Royal Malaysia Police, and t@fAll Forms of Discriminatiof\gainstWomen (CEDAV),
address complaints of police abuskise Commission is  the Malaysian government has the duty to ensure that
due to report in early 2005. women, including those in detention, get appropriate
The Malaysian government is currently recruiting andservices in connection with pregnancgnfinement and
training new members of the Peopl&olunteer Corps  the post-natal period, granting free services where

(Ikatan Relawan Rakyat MalaysiRELA)* to assist the  npecessaryas well as adequate nutrition during pregnancy
police to arrest and detain undocumented migrant workergnd lactatiori?

Some fear that it may lead to further abuses due to past  problems with conditions in immigration detention
problems with RELA members being ‘overzealous’, poorly centres include:

trained and not being held accountable. Overcrowding Severe overcrowding has been
reported in some immigration detention centres. Suhakam
Amnesty International ges the Malaysian recognizes overcrowding as a major problem, which results
government to ensure that the Royal Malaysia  in detainees having to sleep on bare floors with fitseiht
Police, members of the Peosleblunteer Corps blankets and lack of proper clothifign 2003, during a
and immigration dfcials are fully trained in visit to the immigration detention centre of Belantek in

human rights standards and will conductarrests,  sik, Kedah state, Suhakam Commissioners observed that
detentions and deportations with due respectfor  although the centre’capacity was for 400 people, on the
human rights principles and the rule of law day of their visit there were 652 detainees housed in the

centre This constituted an actual inmate rate of one and a
5. Inhuman or degrading detention conditions prior  half times the centrs’capacity®

to and during deportation Poor hygiene and sardtion: At the immigration
detention centre in Macap Umboo Malacca, Suhakam
“The truth is that detainees heronly get a described the building which was housing 260 men
handful of rice with a small piece of salted fish, together asit a deplorable state and unhygienic due to
which is oftenotten and smelly* an overflowing septic tank?® Detainees held in
immigration detention centres are often not provided with
5.1 Detention conditions in police lock-ups basic provisions such as toothpaste, soap or washing

powder Reports indicate that women are not always
Amnesty International has received reports indicatingprovided with sanitary napkirts.
that conditions of detention in police lock-ups and Health issues Poor conditions in immigration
immigration detention centres frequently may not complydetention centres are reported to contribute to ill-health
with the UN 3andard Minimum Rules for thEreatment  of detaineesAlthough there is some medical attention
of Prisoners, which sets minimum standards in the area qfrovided, this is believed not to be adequate. Suhakam
hygiene, clothing, bedding, food, medical services, andeported that during a visit at Macap Umboo immigration
discipline. detention centre, the health of the detainees and personnel
Concerns in police lock-ups include overcrowding: lack were at risk due to a recent outbreak of menintfitidore
of bedding and clothes for detainees; lack of access tgacently reports indicated that at Semenyih immigration
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depot, there were signs of beri beri and diseases arisinghildren who are detained are treated in accordance with
from malnutrition, and that due to overcrowding, there wasthe needs of people of their age. In particidgery child

an outbreak of chicken pox placing detainees at risk ofleprived of liberty shall be separated from adults unless
developing pneumont4. it is considered in the chilg’best interest not to do so.

?9dnadequate nutrition Detainees reportedly had Like adults, all children who are detained in police lock-
limited access to clean watadequate milk for children UpS or immigration detention centres, have the right to be
and adequate nutrition in Semenyih detention céftre. €xamined by a doctor and, when necessary to receive

?/erbal and physical abused/erbal abuse and Mmedical treatment free of clyar™ Torture and other cruel,
threats to migrants or refugees by camp guards aréhuman or degrading treatment of children, as of adults,
commonly reported by detainees. Physical abuse, such 4§ absolutely prohibited.
beatings, is reported to occur on some occasions.

Such conditions are contrary to provisions in the UN In accordance with international standards,
Standard Minimum Rules for tHEreatment of Prisoners. Amnesty International believes the Malaysian
Suhakam recommended that in order to improve the  government has a duty to ensure minimum
conditions of detainees in immigration centres, the  standards for conditions of detention and
authorities should transfer the daily running of detention ~ imprisonment, including the right to adequate
centres to the Prison DepartmeFte main immigration medical care and the right not to be subjected
centres of Semenyih, Lenggeng, Macap Umboo, Langkap  to ill-treatment or torture
and Pekan Nanas are now all reported to be under the
Prisons DepartmenAlthough Suhakam and others were 5.4 Conditions during depoation operations
optimistic that conditions would improve as a result,
deterioration of detention conditions are reported to have ~ Amnesty International is aware that in 2002
been among the reasons for a hursjgke by detainees overcrowding and poor sanitary conditions during the

in Semenyih in early September 2004. process of deportation may have led to illnesses and deaths
of undocumented migrants both in the country and
5.3 Children outside? The oganization uges the Malaysian

government to take appropriate measures to ensure that

In 2002, reports indicated that the process of masdhese violations will not take place again. In particular
deportations of undocumented migrants led to the deathAmnesty International ges the Malaysian government
of children, due to dehydration and disease in detentioi0 take measures to ensure that during deportation
centres in the state of SabAhmnesty International is Operations all deportees are provided regularly with
gravely concerned by these reports ag@sithe Malaysian ~adequate and safe food and wakeve ready access to
government to ensure that such incidents will not occursanitation facilities and are treated with respect for their
again and that children will be provided with adequatehuman dignity
medical care and nutrition while in Malaysia.

6. Recommendations

On 17 July 2004, sevefsicehnese refugees,

including three children, were reportedly Amnesty International urges the Malaysian govern-
detained in the Jalan Hafigah police station ment to take the following steps:

in Kuala LumpurReports indicate that the three

children were detained for five days along with 1. Haltthe current plans for mass deportations and ensure
20 adults, some of whom were believed to be that measures are taken to ensure that the fundamental
drug-addictsThe children were reported to have rights of both documented and undocumented migrant
been given food which was stale, and had no workers are respected in any expulsion process. Ratify
option but to drink unsafe tap watBue to lack the UN International Convention on the Protection
of proper food, clean water and lack of sleep, of All Migrant Workers and Members of their
they became ill. Howeveit was alleged that Families, the Convention agaifistrture and the 1951
requests for medicine by the family was Convention relating to thet&us of Refugees and its
rejected 1967 Protocol;

2. Ensure that any person whose expulsion is being
As a state party to the Convention on the Rights of ~ considered has her/his case individually examined in
the Child (CRC), Malaysia has a duty to ensure that @ fair and transparent procedure where s/he has the
detention of children is used only as a measure of last resort Possibility to submit reasons against expulsion and
and for the shortest appropriate period of time. Malaysia has the possibility to have her/his case reviewed should
should also take all appropriate measures to ensure that an initial decision be negative;
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In accordance with the fundamental principl@af- 3

refoulement put a halt to the current plans of
deportations until it can be guaranteed that all thoseb
seeking asylum have full access to a fair and
satisfactory procedure to determine their refugee’
status; ensure that no one is returned to a country
where s/he is at risk of torture and other forms of ill- 8
treatment and that all those seeking asylum have full
access to the UNHCR;

Take measures to ensure that arrests and deportations
by the Royal Malaysia Police, members of the Pesple’ 10
Volunteer Corps and immigration fadials are
conducted with due respect of human rights and the
rule of law and ensure that all complaints of abuse
are promptly independently and impartially
investigated,;

Ensure that all prosecutions of undocumented migrants
will be conducted with full respect for international 11
human rights lanmost notably the right to a fair trial,
including taking specific measures to ensure that
defendants are brought promptly before a judicial or 12
similar authority and that they are able to communicate
with the outside world;

Repeal caning as a judicial punishment, including undef3
the ImmigratiorAct, and ensure that neither migrants
nor asylum-seekers and refugees will face corporal
punishment under immigration laws;

Ensure that conditions in police lock-ups, prisons and
immigration detention centres are consistent with the1l4
UN Standard Minimum Rules for theéreatment of 15
Prisoners, including access to adequate food and water
and medical attention, and that independent monitors,
including the UNHCR and Suhakam, are provided
access to the detention centrAdequate detention
conditions should be provided at all times including
prior to and during any individual expulsion process; 16
Take measures to ensure that any child and woman
detained be granted appropriate protection as required /
by the UN Convention on the Rights of the Child,
and the UN Convention on EliminationAll Forms

of DiscriminatiorAgainstWomen, to which Malaysia
is a party
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the city of Nunukan, at the border with the Malaysian
state of Sabah, after being deported from Malaysia
and while waiting to be transported to their home town
in Indonesia.The deaths were reportedly due to
inadequate nutrition and lack of medical care in
temporary Indonesian shelters.

sexual abuse and denial of adequate medical care. 8ource Al Index:ASA28/008/200Amnesty International

2000, former migrant workers from Bangladesh
testified for the defence in the trial of Irene Fernandez
and confirmed cases of torture and sexual abuse in
immigration detention centres in 1994-1995. For more
information please refer tdvfalaysia: Irene Fernandez
defends rights of migrants workers despite convittion
Al Index: ASA28/010/2004 Amnesty International,
November 2004
RELA is a voluntary program established in 1972

under the Interior Ministry to provide assistance to the
security forces.

Irene Fernandez, Director of the non governmental
organizationTenaganita commenting on detention
conditions at Semenyih immigration detention centre,
“The ‘truth’ about detention campsTenaganita, 14
September 2004.
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Refugees: Risks And Challenges Worldwide

The term “refugee,” like the people it describes, can“owing to a well-founded fear of being persecuted for
cover a lot of ground. Politicians, aid workers, academicsreasons of race, religion, nationalimembership of a
and the press often approach the word fronfetéht  particular social group or political opinion, is outside the
angles, and with varying ideas of the rights, roles, anctountry of his nationalityand is unable or — unwilling
responsibilities the term implies. Such diyent views  to avail himself of the protection of that country
fuel the global debate about how best to manage and Recognizing that this definition of so-called
protect refugees, who by some counts number over 13statutory refugees” did not cover situations of mass flight
million. from war, regional bodies such as theg@nization for

The complexity of the problem, as well as the manyAfrican Unity developed agreements like the OAU
and vocal interest groups concerned, makesficdit to Convention of 1969These expanded the definition of
sort out global refugee issues without answering two mainmefugees to include not only individuals subject to
questions. First, who qualifies as a refugee? Second, whakersecution, but also every person who — in the words
are the most pressing issues facing them and the margf the OAU Convention — “owing to external aggression,
institutions with which they interache most accurate occupation, foreign domination, or events seriously
answers can be had by zeroing in on the legal definitiordisturbing the public orderis compelled to leave...to seek
of “refugee,” then backing away for a broader look at thoserefuge in another place outside his country of origin or
whom the definition encompasses, and the issuesationality” The Cartagena Declaration, adopted in 1984

connected to their situation. by a group of Latitsmerican states, added massive human
rights violations to this lislThough it is not a treatyhe
Who Is a Refugee? declaration carries considerable moral force in the region
and beyond.
Understanding the problems confronting refugees — On this basis, people who move as a group

and those striving to protect them — depends on graspingcross international boundaries to escape war or civil
precise legal definition3hese definitions determine who conflict are also generally recognized as refugees on a
qualifies for the protections, both legal and physical, thatgroup or prima facie basis Africa and LatinAmerica,
national and international bodies have developed to deand frequently ik\sia and the Middle East as well. Poorer
with people pushed across borders by conflict andcountries in these regions use the broader definition of
persecutionThey also play a critical role infefts to refugees in part because they lack the administrative
collect and interpret refugee statistics. capacity to determine whether or not each individual
The core definition of a “refugee” is contained in the meets the criteria for refugee staflisose in mass flight
1951 United Nations Convention Relating to that&  in industrial regions, howeveare not automatically
of Refugees and its 1967 Protocol Relating to tia#uS  recognized as refugees, and instead may be subject to
of Refugees, which define a refugee as an individual whotindividual status determination” using the narrower
statutory (Convention)
definition of a refugee.

The concept of
refugees as people
fleeing persecution is
central to eforts to aid
and protect them.
However debates exist
about what constitutes
“persecution.” Some
parties ask whether the
persecution must be
state-sponsored and
focused on individuals,
or whether widespread
social practices and
attitudes also qualify as
grounds for persecution.
Further aguments
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surround what constitutes a human rights abuse and whas found to be legitimate, they are granted refugee status.
is a “cultural practice.” If the circumstances of their movement are judged not to

Such questions arise particularly in genodated  conform to the definition of a refugee, their claim is denied
cases; for example, women subjected to female genitadnd they become “rejected asylum seekers.”
cutting, women under thialiban regime whose education
was blocked, or gays and lesbians from countries wherelow Many Refugees, andVhere?
their sexual orientation is prohibited by law and subject to
severe punishment. Gendeased factors have, on a case- Defining who is a refugee makes it possible to
by-case basis, been recognized as grounds for grantirgstimate how many such people exist, and determine where
asylum and refugee status to individuals, but there remaingey are living. Such data are crucial to carefully planning
no international consensus or standard for doing so.  programs of relief and protection.

There are two principle sources of statistics on
Who Is Not a Refugee? refugees and related populatiofbe first are compiled
by UNHCR, published annually ithe $ate of the \&tld’s

In its narrow usage, the term “refugee” does not applyRefugeesind periodically in special reporihe second
to a number of groupsThis may have profound are prepared by the US Committee for Refugees, a
implications for everything from their mobility to their nongovernmental ganization (NGO) that advocates for
survival. refugees, and published annually in terld Refugee

The term “people in refugee-like situations” is Survey The major diferences between the two are that
used to describe those — such as the Bedouin in KuwaidNHCR data derive lgely from government sources,
or Iraq, and Burmese ifhailand or Malaysia — who whereas the US Committee for Refugees uses a variety of
are stateless or denied the protection of the governmedhta sources and supplements these with its own first-hand
in their countries of citizenship or habitual residenceijnvestigations.
butwho have not been recognized as refugees. Centuries The UNHCR and the US Committee also aggregate
or even decades ago, when borders were less secunied present their data fiifently For example, at the end
or mapped out, their lack of status meant less. In aof 2000 (the most recent date for which annual statistics
era when “ security” is of mounting importance, are available) the US Committee reported the combined
however many such people find their situation total of refugees and asylum seekers worldwide to be 14.5
increasingly precarious.Two conventions on million; the comparable figure based on UNHCR data was
statelessness supervised by the United Nations Higslightly over 13 million, with 12.2 million of those being
Commissioner for Refugees (UNHCR) have done littlerefugees. Both ganizations reported an increase of about
to alleviate their plight. 400,000 refugees and asylum seekers over 1999 levels.

The term “internally displaced people” (IDPs) is used All “persons of concern to UNHCR” (including not only
in reference to those who may have moved for the sameefugees and asylum seekers but also returned refugees,
reasons as refugees but have not crossed an internationadernally displaced, returned IDPs, and others) numbered
boundaryThere is no single agency cbead with looking ~ 21.1 million at the end of 2000, a two percent increase
out for IDPs, but upon request, the UNHCR may takeover 1999 levels that resulted dety from UNHCRS
responsibility for them, in which case they are included ininvolvement with the internally displaced Angola,
statistics on “people of concern to UNHCR.” Colombia, and Eritrea.

The international legal definition of the term It should be noted that “persons of concern to
“refugee” also excludes those who move not as a result dlNHCR” and UNHCR statistics do not include an
persecution, but as a consequence of natural disasters (susftimated four million Palestinian refugees, since — in
as drought, floods, or earthquakes), environmental factorghe UN system — they are the responsibility of and counted
or famine.They are excluded even though they may neecdby the United Nations Relief an@orks Agency.
international protection and assistance because their honfalestinians are, howeyveounted in the US Committee
country cannot or will not provide these thingke terms  for Refugees’ statistics.

“forced migrants” or “forced displacement” are used to As for their geographical distribution, of the 21.1
describe people in these circumstances. million persons of concern to UNHCR, the agency in 2000

Similarly, the term “refugees” also excludes people estimated that 40 percent wereAisia, nearly 27 percent
who move primarily for economic reasons. Even when theyin Europe, slightly over 25 percentAfrica, five percent
are leaving conditions of extreme povethey fall under  in NorthAmerica, just under three percent in L&inerica
the rubric of “economic migrants.” and the Caribbean, and less than one percent in Oceania.

One final group is “asylum seekersThese are The five principal source countries in 2000 were
persons who have arrived in a country seeking to béfghanistan, Burundi, Irag, Sudan, and Bosnia &
recognized as refugees. If, when adjudicated, their clainderzegovinaThe five major destination countries were
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Pakistan, Iran, Germanjanzania, and the Unitedefes,  intervention ultimately did occur (with varying degrees of
that is, countries in close proximity to current refugeesuccess), as in northern Iraq in the G\#ir of 1991-1992,
situations or (in the case of the US) willing to acceptSomaliain 1992-1993, Bosnia in 1995, or Kosovo in 1999,

refugees for resettlement. and where it did not, as in Rwanda in 1994.
Providing humanitarian aid:For humanitarian
International Concerns assistance agencies, a dilemma that has become particularly

salient in recent years is how best to provide protection
Given the dimensions of the problem described aboveand assistance under conditions of conflict. The challenge
itis no surprise that national governments and global bodiearises especially when humanitarian assistance is diverted
are engaged in an ongoing discussion of international policyo fuel conflict, when UNHCR and NGO staff are
issues having to do with refugees and related populationshemselves targeted by warring parties, or both.
These discussions include: Under such circumstances, international agencies face
Legal potections:Arguably the principal and most tough decisions: Do they call for international military
enduring international policy issue is protection, a matteinvolvement to provide security for protection and
of concern for refugees, asylum seekers, and IDPs alikeassistance operations, and thereby risk violating the
The “responsibility to protect” is grounded in the principle principles of neutrality and impartiality under which they
that sovereign states have the primary obligation to proteceek to function? What if the only way to protect people is
their citizens against harm, but when states are unable a0 move them away from areas of confliét® agencies
unwilling to do so, that responsibility falls to the international then complicit in “ethnic cleansing”? Humanitarian agencies
community Legally, the responsibility to protect is upheld struggled with these issues in Bosnia. When do international
by obligations inherent in the concept of sovereighyy = agencies choose to pull out of a conflict situation (as some
the UN Security Councs responsibility for maintenance did from Liberia), and how do they balance their
responsibilities to protect and assist refugees and displaced
populations against concerns that their presence may
prolong a conflict, let alone jeopardize the safety of their
own staff?

Handling combatantsiAnother debate on the world
stage is the proper response by aid agencies when the
populations they seek to protect in refugee camps include
combatants or war criminals. People in refugee camps or
self-settled refugee communities are often thought of as
being exclusively vulnerable civilians — and, under various
international legal instruments, those who engage in armed
activities are not to be accorded refugee status. However
in some cases camps do contain armed combatants (so-
called “refugee warriors”) who may seek to continue
fighting opposition forces in their home or host countries
(as in the case of Rwandans in the Democratic Republic
of the Congo) or who are encouraged by other states to be

of international peace and security unélgicle 24 of the  reservoirs of conflict (as in the caseddghan mujahedeen
UN Charterand by legal obligations embodied in specific in Pakistan, who were armed by Pakistan, SAuabia,
declarations, covenants, treaties, international humanitariaGhina, and the US to fight the Soviet occupation of
law, and national lawProtection is also the core mandate Afghanistan).
of UNHCR and the fundamental principle by which other Mass flight: Another international policy issue
policy issues and options are guided. It has also beebecomes especially prominent when developed countries
reaffirmed by the findings of the United Natian’ are faced with prospects of mass exodus from conflicts in
Commission on Sovereignty and Intervention. nearby countries. MoS¥estern countries do not subscribe
The issues raised by the responsibility to protect areo the expanded “refugee” definition of the OAU
numerousAt what point does the international community Convention or Cartagena Declaration, and are reluctant to
determine that a given state has failed to exercise itsecognize as refugees those in mass flight from generalized
obligation to protect, and that international intervention isconflict. Howeverhumanitarian considerations, along with
warranted? What threshold — in terms of loss of life, ethnicfactors such as domestic political pressures to respond, a
cleansing, or others harm demanding protection — mussense of shared responsibility for the conflicts in question,
be reached before international military intervention isthe desire for orderly population movements, or the
justified? These have been dilemmas in cases where militangluctance of neighboring countries to receive mass influxes,
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can lead to the establishment of one of several forms of
temporary protection schemes. These can include the
granting of “temporary protected status” in host countries
(also known in Europe as “B-status”), or provisions for
“extended leave to remain.” Under such arrangements,
temporary residence permits are issued to those in flight,
without the accordance of full Convention standards or
refugee status. Bosnians and Kosova§éstern Europe
and Salvadorans in the US are among those who have
received some form of temporary protected status.
A number of international policy issues surround
temporary protection: First, in the view of some
observers, the use of temporary protection has been
adopted by some states as a way to avoid granting
more permanent asylum and refugee status. Second,
the decision to grant such status is on a situation-by-
situation basis and may be accompanied by extended
and heated negotiations over “burden sharing” — thaexpel or return (“refouler”) a refugee in any manner
is, the equitable distribution of those in flight amongwhatsoever to the frontiers of territories where his life or
prospective host countries. Burden sharing has been feeedom would be threatened on account of his race,
special concern of Germanyhich had 320,000 to religion, nationalitymembership of a particular social group
350,000 (or approximately half) of the Bosnians whoor political opinion.” Sometimes “refoulement” becomes
sought protection iWestern Europe during the 1992- an international policy issue when host governments want
1996 war to close camps on their territories and return refugees to
Non-refoulement:in order for states to be willing countries the host governments deem saféiethamese
to grant temporary protection, there needs to be somm Hong Kong and Rwandans Tanzania are among the
reasonable expectation that temporary protection isefugee populations to have faced this situation. In other
indeed temporaryBut debate is underway about when, cases, a de facto host country may refuse to recognize
and under what conditions, it is acceptable and morallyhose fleeing to its territory as refuge&sis is Chinas
principled for host states to return those to whom theycurrent stance viz & viz North Koreans, who China argues
have granted temporary protection. In the case oére economic migrants. The round-up and forcible return
Bosnians in Germanyfor example, the original deal of North Koreans is characterized by refugee advocates
struck with UNHCR stipulated that, in exchange for as a violation of the principle of non-refoulement.
being granted temporary protection in Germany
Bosnians would be returned “in dignity and safety Conclusion
However then the questions arid&hat constitutes
“in dignity and safety”? What circumstances have to exist Understanding ébrts to protect refugees around the
in the country or origin? Can people be returned to anyworld depends on grasping many issues, from the meaning
safe place, or must they be able to return to the homes @f “protection,” to the complexities of aid distributidrhis
at least the communities in which they lived prior to flight? understanding requires thinking through the actions (and
Is the decision to return the sole prerogative of the hostnotivations) of governments, aid workers, academics, and
state? Or is the individualvoluntary willingness to return  the media. Complicated as they are, attempts to shed light
the deciding factor? Under German Jaeople who remain  on all of these topics are vital — to the hands-on work
in the country for five years are eligible for permanent ahead, to achieving public understanding of these problems,
residence, so Germany has exerted great pressure @md to formulating better policies.
Bosnians to return “voluntarily;” about 225,000 have done
so and another 7,000 have bgen resettle_d in third countries. By Sharon Santon Russell
But Germany has also forcibly repatriated over 8,000
Bosnians, thereby bringing upon itself protests and
condemnation by UNHCR and other refugee advocacy
groups.
These protests are rooted in the principle of “non-
refoulement,” which is spelled out in the 1951 RefugeeSource: http://www.migrationinformation.ay/Feature/
Convention, which states that “No Contracting State shalldisplaycfm?I1D=64
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The Stateless Biharis Of Bangladesh

The Human Cost of $atelessness and no caretakehis condition seemed bleak. Outside his
doorway we met a young leper whose fingertips were red

A six-hour bus ride from Bangladesitapital city  and white from pus and blood.few steps latera man
Dhaka, put us in Rangpur just before 5:30 p.m., with thewith a dreadfully swollen stomach and intestines appeared.
last rays of daylight all but gon€he population of this  \We witnessed firsthand the uncountable medical needs left
northwestern city includes 30,000 Urdu-speaking Bihari.untreated, as there was no camp medical clinic and few
Our first stop was an area called Cahtpee where we individuals had the necessary funds to seek help outside
conversed with the leader of the stranded Pakistanis, Mithe camp.

Alhaj Nasim Khan. In his mid-80s with thick glasses and Our visit to Campwo echoed the problems we had
a distinguished white beard, he sat across from us at already encountered. mother of ten, with her blind son

simple wooden table and stated, “Our only crime was toby her side, said, “Living is not the issue. Identity is the
side with Pakistan during its darkest hours. Now this isissue.Without it, how can we survive?” Her husband,
how we are passing our days.” suffering from diabetes, is able to find odd jobs. “Our family

We talked with camp leaders about sanitation andate only once todaythe mother added.
hygiene concerns and learned there are only two working At a nearby house, a woman had opened a small shop
wells and ten latrines for the 5,000 residents of Campinside their eight by eight foot room to support her six
Three. “There is no privagyone person said, “especially children while her husband is hospitalized with liver jaundice.
for our women.’A young man who guided us through the “|f anyone else falls sick, we cdrifford a doctorlt has
camp pointed out an old, covered latrine. “It made peoplebecome quite impossible to survive,” she told us. “Due to
sick,” he reported. poverty we are sometimes starving.”

Housing for camp residents consisted of overcrowded  As we left one dark exterior walkway and entered a
cane structures'lhe number of families is growing and pitch black room, we encountered a very sick man wrapped
accessible land is becoming increasingly scarcen a tattered blanket and lying on a worn-out floor rat.
continually compounding the problem. Passing throughanother person lit a small candle, its illumination revealed
the dark narrow alleys, we stopped to visit one househe figures of two terrified young girls in rags cowering
missing part of its wall, leaving the roof on thegeof  behind the man and pressed tightly against each ttteer
collapse. It was a remnant of the ruin caused by a tornadone is caring for them, and their father can’'t afford to
that hit the area in Septempeestroying 54 homes within - marry them into another familyThe two girls face a
the camp. lifetime of borrowing and begging. Outside, the gathering

With our heads touching the ceiling of one tiny home, crowd attracted the attention of a local securitjcef,
we were told that twelve people lived in the house,and we began to wind down our visit.
including four childrenThe primary breadwinnga young
man with only one hand, reported that he only made up ta’he global problem of statelessness
90 taka ($1.50) a day doing odd jobs, such as rickshaw
pulling or working as a guard. He listed the main problems The 1948 Universal Declaration of Human Rights
in the camp as housing, employment, and hygiene. asserts that “everyone has the right to a nationality

Another shelter we visited was the residence of theNevertheless, statelessness remains a reality in all regions
“Camp-in-Chage.” He obligingly arose from his sick bed of the world. While the exact numbers are not known, a
to talk with us. Having no medicine to treat his lung ailmentconservative estimate suggests there are no fewer than

11 million stateless persons around the world.
Stateless peoples include recognizable groups like
some of Europe’Roma, numbers of Palestinians
and Kurds, and groups whose plight is less
known, such as people from the former Soviet
bloc, some ofThailands ethnic groups, the
Bhutanese in Nepal, Muslim minorities in Burma
and Sri Lanka, and ethnic minorities of the Great
Lakes region ofAfrica including the Batwa
“Pygmy” and the Banyamulenge. Causes of
statelessness include, but are not limited to,
political upheaval, targeted discrimination (often
for reasons of race or ethnicity), differences in
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_ _ _ __Who are the Biharis and why are they forgotten?
laws between countries, laws relating to marriage and birth

registration, expulsion of a people from a territogtionality Originally from Indias Bihar Sate, the Urdu-speaking

based on descent (usually that of the father), abandonmenin 5 ris moved to then East Pakistan in 1947, at the time of
and lack of means to register children. _India’s partitonWhen East Pakistan moved to secede and
Since sovereign states have the right to determing; ;i war proke out between East awdest Pakistan in
the procedures and conditions for acquisition and terminatioR 971 the Biharis. who considered themselves citizens of
of citizenship, statelessness and disputed nationality ca8,istan sided withVest Pakistan. In December 1971

only be addressed by the very governments that regularly,, e erwhen East Pakistan became the independent state
breach norms of protection and citizenship. However to Bangladesh, many Biharis were left behind.

date, only 57 states are party to the 1954 Convention  poyisian feared a mass influx of Biharis would be
Relating to the @itus of $ateless Persons, and even fewer .oy and could potentially stir passions in an already

just 29 states, are party to the 1961 Convention on thg, mented population. Newly formed Bangladesh scorned
Reduct_lon of Stateles_sn_ess. Given the _U.S. emphasis QAq Biharis for having supported the enelgither country
promoting democracgigning the conventions would help ¢tereq citizenship or aid. While Bangladesh permitted

protect rights and increase pressure on other govemmeni§y»is 1o stayand they received some assistance from
to offer citizenship and voting rights to millions of people. jyernational organizations such as the International

Desplte its mandate and notable success in helping s mmittee of the Red Cross in the early days, they have
reduce this P“’b'em’ oply_two stafiembers in the @ite now lived in refugee-like camps in Bangladesh for more
of the UN High Commissioner for Refugees (UNH CR) 5 three decades with little attention from the global
are specifically employed to focus on helping the werld’ ¢ nity Their lack of political voice further prevents
stateless people. “The problem is so severe that there é?hy movement toward improvement in the situation.

no region that has not faced it,” reported Carol BatchelorNevertheless, some Biharis have organized, forming

former Senior Legal Officer for Statelessness of the UNHorganizations such as the Stranded Pakistani General
CR. Sateless persons can fall into any of the agency’

Repatriation Committee, and began lobbying for relocation

four reporting categories: refugees, asylum seekersy payistan. Between 1974 and 1992 some 175,000 Biharis
internally displaced persons and “others of concern.” NoNy are relocated to Pakistan.

citizens may be identified as such by the 1954 Convention Two generations of Biharis now live in camps. For

but for political reasons they are not called as such. “And,’:sOme members of the younger generation, Bangladesh is
Ms. Batchelor adds, “That is just the tip of the iceberg.”

the only home they have ever known, and Bengali is the
language they have learned. In the spring of 2003, a high
court ruling in Bangladesh allowed ten Biharis to assume

. Bangladeshi citizenship with voting rights. The judgment
Bangladesh is one of the most densely populated andyaseq that Urdu-speaking people, who were resident at

poorest nations in the world. The majority of the populationy,q time of independence, as well as those born following
is employed in the agricultural sectgret floods and i qenendence and living in camps, are citizens of Bangladesh

cyclones plague the countrBangladesh has tried 10, yhe application of the 1972 Bangladesh Citizenship Order
diversify its economy through industrial development, bUtHowever the decision had no political support and faced
there still are an insufficient number of jobs for the possibility of government appeal.

burgeoning populationAn estimated 35.6 percent of the
population lives below the poverty line. The population OfCamp conditions
Bangladesh is 98 percent Bengali, with tribal groups and

non-Bengali Muslims, such as the Biharis, making upthe  geyyeen 240,000 and 300,000 Biharis currently live in

last 2 percent._The primary religion is Musli_m_ (83 percent).gome 66 camps in Dhaka and throughout 13 other regions
followed by Hindu (16 percent); the remaining 1 percent, .. << iha countnjll camps have one thing in common—

is Buddhists, Christians, aAeimists.The literacy rate is they are severely overcrowded. In Ranggthere are

approximately 43.1 percent. _ several instances in which 12 or more family members sleep
Bangladesh seceded fravest Pakistan to form an  p, qqieq together in a single room no larger than eight by

independent nation in 1971. The war for independence wag, feet As families grow without having access to more
bitter and bloodyand was followed by 15 years of military 154 they are forced to live in increasingly small quarters.

rule. Though democracy was restored in 1990, the political | some camps, dirt floors become deep mud in the
scene remains volatile, and the country is often chargef},jnsoon seasom ’widow and mother of four told

with human rights violations. Refugees International, “®\tannot stay here when it rains.
We have to live in the railway station.” In Septemlaer
tornado ripped through one camp. On December 4, 2004

Bangladesh: the people and the land
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fire ripped though anotheleaving two hundred people ledto avisit to the Bihari camps by a senior representative
homeless. Over the years, numerous families have beefiom the Department of International Protection and
threatened with and reportedly suffered forced evictions.discussion of a UN respons&t the UNH CR ofice in
Lack of clean waterco-habitation with animals, and Dhaka, a special protectiorfioer is now in placeAlso,
poor drainage and sanitation systems, contribute to a variefRl 's meeting with representatives from the Bureau of
of medical problems including skin disease, water-borneDemocracy Human Rights, and Laboted to more
illness, upper respiratory infections and gastro-intestinalsubstantial inclusion of the Bihari case in the 2806ual
disorders. In one camp, only two working wells supplied U.S. Human Rights Report.

water to 650 families. In Mirpus Millat Camp, there was In February 2005, RI released “Lives on Holthe
only one latrine for 6,000 people. Few medical clinics exist Human  Cost  of  @telessness” http://
and several camps have no healthcare at all. www.refugeesinternationadrg/content/publication/detail/

The right to a basic education has become a luxuryp051/), which included a focus on the Bihafterwards,
for Bihari children. The school in Saardar Bahardur CampRI met with staf members of the House International
closed last year due to lack of fundingAltlamgee Camp, Relations Committee (HIR C), the Judiciary Committee,
only six boys from an entire camp progressed to secondargnd of the Congressional Refugee and Human Rights
school.Teachers go unpaid, students study in shifts, andcaucuses, which prompted HIR C $tafraise the issue
requests to the Minister of Education for new books havewith State briefers for the Human Rights Report and to
been turned dowiThis lack of education, combined with indicate Congress wanted more action byi@inistration
an already impoverished econojmgrovides little  onthisissue. This effort also led the Human Rights Caucus
opportunity for employment either inside or outside theto hold the first-ever briefing on statelessndssgeted
camps.Those able to find employment often face Visits with the Congressional Bangladesh Caucus led to
discrimination and harassment. agreement to raise R3 toncerns during th&ashington

Poverty is widespread in Bangladesh, and the basiwisit of the U.S.Ambassador to Bangladesie also
situation for the Biharis resembles that of the poorestaddressed the issue with the Pakistan Caucus.
citizens of the countryDenial of citizenship, however In July 2005, Refugees International held a briefing
creates additional disadvantages for the Bihari. Having ndor the honorable members of the 84th Session of the
official government recognition and identification papers, Human Rights Committee on the issue of statelessness as
prohibits a person from holding a government job and otheit relates to treaty bodies, particularly the International
professions which require higher education. Lack of statusCovenant on Civil and Political Rights (ICCPR). Similarly
also restricts the Biharis’ chances to develop their owrthe issue was raised before the Human Dimension meeting
economic opportunities and prohibits access to processe® the Office of Security and Cooperation in Europe in

that would enable them to safeguard their rights. September
RI will continue to monitor the situation of the Biharis
Seeking solutions and estoring human rights and track movement toward resolution of their situation.

There remains much to be done on behalf of this

A durable solution for the Biharis is now thirty years population, and the benefits of ending statelessness for
overdue. It is the time for the governments of Bangladestihe population are cleaGranting citizenship to Biharis
and Pakistan, the UN, regional and donor governmentsn Bangladesh, and facilitating family reunification,
non-governmental agencies, and concerned individuals téelocation, and naturalization for those longing to live in
identify and implement permanent solutions for this Pakistan would enable an estimated 300,000 individuals
protracted problem that has prevented hundreds ofo regain their lives and avail themselves of the fundamental
thousands of individuals from improving their lives. right to a nationality and its concomitant rights. They will

After the November 2004 visit to Bangladesh, be able to participate in the political processes and have
Refugees International had face-to-face meetings wittheir own voice. Granting citizenship to the Biharis by
diplomatic representatives of the Pakistani andPakistan and Bangladesh will restore their rights and their
Bangladeshi governments tayarthem to work with each ~ dignity.
other and UNH CR to &r the possibility of resettlement
and citizenshipAt the same time, Rl called on Bangladesh
to work with international ayanizations and non- Refugees International recommends that:
governmental @anizations to ensure that each camp has .
enough basic amenities, including walkatrines, schools, The Governmers of Pakisan and Bangladesh

and clinics, to accommodate its population. ~ «Respect the right of all people to have a nationality and
RI'has worked very closely with UNH CR, including  {axe immediate concrete steps to reach this end for all

direct dialogue with dicers of theAsia Bureau, at the  pgiharis who want it. For some, the preferred solution may
headquarters in Geneva, and with field offices. This effortyg rg|ocation to Pakistan; for others it may be affirmation

Refugees Internationals Recommendations
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of citizenship in Bangladesh. For vulnerable pers
resettlement to third countries may be the best optio
* Collaborate with the UN, and local and international N

if current settlements should be rehabilitated or whe
residents should be relocated in the future.

* A ccede to and adhere to principles of the 1954 Conve
Relating to the Status of Stateless Persons and the
Convention on the Reduction of Statelessness.

The International Community led by UNHCR

» Take concrete and measurable steps to resolv
situation of the Biharis by ceasing to wait for the exte
survey and move forward with agency plans for actio

* Facilitate tripartite discussions to resolve the protra ed”

plight of the Biharis.
* Develop and implement programs to provide tempo
humanitarian assistance and relief for Biharis unt

durable solution is found for every stateless individja

who wishes it.
Donor Governmerg

» Demand protection for stateless populations by
actors and the UN.

» Develop foreign policies to prevent the developmenj of

and reduce statelessness.
* Provide additional funding as necessary to support vi
programs to prevent loss of nationglgyovide assistanc
and resolve statelessness.

Source: wwwrefugeesinternational @r

August - December 2007

NScon’t from page 9>

O . .
s, to ensure that each camp has enough basic ame I,[iez%notherarea of concern. They suffer from minor to major

including water latrines, schools, and medical clinics, jo
accommodate its population in the short-term and evalfat

injuries and even death due to industrial accidents.
rotection and social security in terms of Employees
rovident fund and health insurance are denied to the
migrant workers.

Violence and abuse against migrant workers has been
?mpant, particularly against domestic workers who are
Increasingly sexually abused and raped in their homes.

Arrest, detention and deportation of migrants are
another vulnerability factor influencing their health,

igrants who do not have documents are commonly seen
as criminals such undocumented migrant workers are
usually not criminals — most of them did not come to the
ountry without documents — migrants lose their
documents because these are taken by employers,
immigration department and other law enforcing agencies.
When migrants are arrested, imprisoned and even

Iwhipped, they become ntanalized and being labeled a

criminal has social implications not only in the country of
destination, but also at the migrants home country
Criminalized migrants are eliminated, discriminated and
isolated from the community and fuf stigmatization.
Migrants’ sexuality is denied- they cannot have sex,

ecome pregnhant nor have babies (they will not be
recognized). Banning pregnancy leads to high number of
abortions, and unsafe abortions.

e . . : .
b ﬁ\/llgratlon in the Context of Conflict and Terrorism

Most of the migrant workers are from countries that
are defined as terrorist producing or harboring countries,
so the receiving countries treat them as security threat or
risk so either they deport them or sent them to detention
centres. The migrant workers are taken as hostages by
the groups which work against the state. New mechanisms
and strategies are needed to protect the migrant workers
and their families in the places of conflict and terror

Prepared by CARAMsia for the one day general
discussion on CMWorganized by the UN High
Commissioner for Human Rights onilBecember 2005.
inffom@-caramasia.gr web site -www.caramasia.gr

Source:http://www.ohchrorg/english/bodies/cmw/docs/
workersasia.doc
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