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No one can deny that the phenomenon of the
movement of people today or international migration
is one of the most complex and diverse realities that
calls for the urgent attention of the whole human
community. It takes on various forms and has varying
effects in every single nation and in every region. But
one element that is common to all is the fact that the
world today is so intimately linked by global and social
interdependence. This natural flow of people, in search
of complementarities of human resources and
mutuality in development and progress, has taken
many new dimensions in the era of globalisation in
almost every aspect of life today. It is therefore obvious
that both the increasing gap between the wealth in
certain countries and among the regions of the world
and the demand for certain types of labour of others
has been the driving force.

In this issue of the Info on Human Development,
we bring to you the stories and realities of the
challenges faced by migrants and refugees in almost
every part of the world today. These show clearly that
the lives of migrants and refugees are about mutuality
in relationships between the individual migrants with
their labour to offer and the receiving countries with
certain responsibilities for their well being. Looking
critically at the various aspects of this phenomenon,
especially the lives of the undocumented, illegal,
clandestine, unauthorised, “uninspected” etc. it is
obvious that a totally new approach has to be adopted
to address the various dimensions of this phenomenon.

What is required is to link migration and mutual
development that can be set in motion by Nation States
examining the various implications of the various
International Conventions on Migrants. Many in civil

The Untold Stories of Migrants and Refugees
Putting People at the Centre of Migration

for Mutual  Development

society are becoming more and more aware of the fact
that what is mutually beneficial is the best path to
ensure long term stability and security of the people
and nation. It is not the strategy of stricter border
controls and increasing penalties and punishment that
is going to work but the conscious decision to protect
human dignity and promote human rights that is the
viable way forward in the 21st century.

Br.  Anthony Rogers, FSC
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The Global Struggle With Illegal Migration:
No End In Sight

For nearly two decades now, capital and the market
for goods, services, and workers of many types have
weaved an ever more intricate web of global economic
and social interdependence.

No aspect of this interdependence seems to be more
visible to the publics of advanced industrial societies than
the movement of people. And no part of that movement is
proving pricklier to manage effectively, or more difficult
for publics to come to terms with, than irregular (also
known as unauthorized, undocumented, or illegal)
migration.

Most international mobility — regardless of legal
status, whether permanent, temporary, or circular, and
whether for work or to join families — also preoccupies
the less developed countries, albeit from different
perspectives. For them, movement is an essential lifeline
to both their citizens and their economies because of
remittances, now probably approaching $150 billion per
year.

While developed countries are concerned with their
set of problems — threats to security, perceived lack of
control, effects on labor markets — less developed
countries have their own concerns about unauthorized
migration. These include the seeming gross disregard for
the human rights, labor rights, and other basic rights of
their nationals who enter the illegal immigration stream,
and the trafficking industry that has grown around such
movements.

Measuring the Inexact: Estimates, “Guesstimates,”
and Rough Appr oximations

At the root of these sets of contradictory interests and
reactions is the fact that this phenomenon’s reach is nearly
universal. When the UN Population Division releases its
latest estimates of the stock of those currently living
outside their country of birth for a minimum of one year
(its definition of an immigrant) in late 2005 or twoearly
2006, that number will likely be between 190 and 200
million. This estimate would put the immigrant stock at
about 3.3 percent of the world’s population.

Of that 190 to 200 million, about 30 percent are likely
to be in the Americas, with Canada and the US probably
accounting for about 42 million immigrants. Continental
Europe’s share will probably be a little more than 20
percent, though the uncertainty level is higher because
European states do not always include unauthorized in
their statistics. The other half are spread across the world,
with Asia having the largest number.

What may be equally significant about those

estimates is what they do and do not count, or count
incompletely. For instance, the UN figure includes the 25
to 30 million persons (most of them ethnic Russians) who
were reclassified as international migrants when the Soviet
Union collapsed and broke up into a large number of
independent states.

Most temporary immigrants and irregular immigrants
are not included, in large part because government data
systems do not report them. Such statistics are also subject
to individual states’ political determinations about what
to collect and, more importantly, what to report. For
instance, Canada uses a “working guesstimate” of about
half-a-million unauthorized immigrants. A closely held
British estimate of about the same size was leaked earlier
this year and caused great embarrassment to the
government.

There are important exceptions to this “rule.” The
US and several South American countries either produce
or otherwise do not deny illegal population estimates by
reputable analysts. Furthermore, in the US case, national
censuses are thought to capture between half and three
quarters of that population. There is every reason to believe
that carefully conducted censuses elsewhere would do as
well.

Despite the difficulties, statistics on international
migration are essential to making observations about the
overall scale, distribution, and direction of all immigration
flows. Of these, illegal/irregular migration has been by far
the fastest rising single form of migration during the past
10 years.

A rough estimate about the share of unauthorized
immigrants in the world’s immigrant stock might put it at
between 15 and 20 percent of the total (between 30 and 40
million immigrants). Among them, the US has the largest
absolute number of irregular immigrants with between 10
and 11 million, about 30 percent of its total foreign born
population, probably followed by South Africa, where
estimates vary wildly but all are in the several millions.

Continental Europe also has a large number of
unauthorized immigrants, with the southern parts of the
European Union accounting for the largest absolute
numbers. Altogether, Europe probably “hosts” between
seven and eight million irregular immigrants, although that
number fluctuates in accordance with regularization
programs, such as the recent one in Spain. These
fluctuations tend to be cyclical because large proportions
of those who regularize typically fall back into illegal status
when they cannot meet the conditions for legal status.

Nor is illegal immigration the exclusive domain of
rich countries. Mexico, the world’s most proficient source
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of unauthorized (and legal) immigrants, also hosts about a
million irregular immigrants of its own, many of them
American retirees who have settled in Mexico without
official permission.

Estimates about migration flows reinforce this picture.
Although annual migration flows are even harder to
estimate than stocks, a best guess may be that they stand
at between 10 and 15 million per year. As with immigration
stock numbers, flow numbers are very sensitive to who
does the counting and, hence, who is counted.

The flow estimates used here include legal permanent and
longer term temporary stays, which can be counted with
some confidence; unauthorized entries and stays, which
are extremely difficult to count (discussed in the section
immediately below); and asylum seekers who are relatively
easy to count but particularly hard to classify.
The United States, Canada, Australia, and New Zealand
— the so-called traditional countries of immigration —
probably account for more than a third of all such annual
flows. The other advanced industrial societies combined
probably take another one-quarter of that total, with the
UK in the lead in recent years; a large proportion of these
migrants enter through the asylum route.

Two groups of countries account for most of the
remaining flows. These are the growing regional
economies in the top quintile of the developing world and
states adjacent to advanced industrial countries. It is that
last group where many irregular immigrants are often
stranded or temporarily “deposited” by their traffickers/
smugglers. In countries such as Georgia, for example,
migrants from Asia wait for an opportunity to reach their

desired destinations in the European Union. Few among
such migrants are thought to be interested in returning to
their home countries or staying there if they are forcibly
returned.

Definitions

As the preceding discussion makes clear, illegal
immigration takes several forms, four of which are the
most common.

1. Undocumented/unauthorized entrants. These are
nationals of one state who enter another state
clandestinely. Most such entrants cross land
borders, but sea routes are also employed regularly,
and wherever inspection regimes are permeable,
so are air routes. In all instances, the entrant
manages to avoid detection and hence, inspection.
(In the US, where persons who use this type of
entry account for about two-thirds of all illegally
resident immigrants, the category is called “entry
without inspection,” or “EWI.”) Increasing
proportions of such clandestine immigrants are
smuggled or trafficked.

 2. Individuals who are inspected upon entry into
another state, but gain admission by using
fraudulent documents. The fraud in question may
involve the person’s identity and/or the
documentation in support of admission. A variant
of this class of entries involves the making of
fraudulent asylum claims where issues of identity,
documentation, and the narrative in support of the
asylum claim may be falsified.
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3. Violators of the duration of a visa. These include
individuals who enter another state properly but
“willfully” overstay their period of legal stay, thus
lapsing into irregular status.

4. Violators of the terms and conditions of a visa.
Nationals of one state who enter another state with
the  proper  documents  and  procedures,  but  at
some  point  violate  the  terms  of  their  visa.  The
most  frequent  such  violation  is  the  acceptance
of employment.  In  a  nearly  institutionalized
variant  of  such violation, language schools in
some countries,  such  as  Japan,  have  been
notorious  for admitting  students  who  actually
spend  their  time working.  Another  variant  of
this  class  of  violation is  when  persons  with
special  visa  privileges  —  such  as  holders  of
“border  crosser  visas”  that allow  border
residents  from  an  adjacent  country  to  reside
and  be  employed  in  the  other  country within
strictly  prescribed  time  and  geographic
parameters  —  systematically abuse these
parameters.

While these four classes of illegal entries and stays
capture the overwhelming majority of all immigration
violations, it is important to note that many foreigners also
find themselves in temporary technical violation of the
host nation’s immigration laws in what are otherwise legal
entries and essentially legal stays. For instance, a business
visitor may engage in a business activity that requires a
different visa classification.

Such violations of immigration laws happen with
considerable frequency, and, although some are important,
most are relatively “innocent” because they are not
systematic and are of short duration. In fact, most statistical
systems either ignore these infractions or are otherwise
incapable of capturing and counting them.

Furthermore, in administrative and regulatory terms,
many of these violations are typically the result of
inflexible rules and understaffed (and thus overworked)
immigration bureaucracies. More than six million
immigration petitions — many of them requests for a
change in immigration status — were pending in the US
in 2004. Many of these petitioners probably lapsed into
illegality during the lengthy adjudication delays.

Controlling Illegal Immigration

Clearly, virtually no country is untouched by, or immune
to, the effects of international migration — particularly its
unauthorized variant. The issue is thus certain to remain a
top agenda item in national, regional, and “global”
conversations for the foreseeable future.

It should thus be no surprise that illegal immigration
now preoccupies most better-off societies, or that this
preoccupation is beginning to spill over into how

governments and publics alike have begun to think about
most immigration and immigrants. Deep and increasing
concerns about the potential connection of new and old
immigrants to terrorism make the political and security
resonance of the issue even more pronounced.

There is an emerging appreciation among analysts
and privately, at least, among some government officials
that perfection cannot become the policy goal when dealing
with the complex social and economic issues associated
with unwanted immigration. The standards it demands are
too high, and any policy designed to meet them will
ultimately be judged a failure.

In no policy field within immigration has the
rhetorical pursuit of perfection led to more governance
(and political) “dead ends” — rather than contributing
toward effective solutions — than in “defeating” illegal
immigration exclusively through law-and-order responses.

In  Europe  and  the  US,  this  basic  premise  seems
to have  remained  valid  even  when  such  responses
have  been   at  least  somewhat  coordinated  to  include
much tougher border controls, ever greater labor market
regulation, higher energy interior policing, and more
persistent efforts to reduce the demand for asylum (by
making it more difficult both to launch applications and
succeed in the adjudication process).

Four reasons for such systemic “failure” seem to be
most important.

First, “law-and-order” measures alone are ineffective
throughout the world. That observation seems to hold even
when public investments on enforcement skyrocket as they
have in the US and several other countries. The US example
also suggests that even the near militarization of borders
is much less successful than the proponents of such
responses always argue.

In fact, such investments and measures
notwithstanding, net illegal immigration to the US has been
rising by an average of 500,000 persons per year for a
decade. Nor do that policy’s perverse effects stop there.
Several hundred would-be immigrants die each year as
they attempt to cross into the United States illegally from
Mexico.

Furthermore, many Mexicans who used to move back-
and-forth (what many analysts call “circularity”) now find
themselves “locked-in” once they make the much higher
investments (in smuggler fees and personal risk) necessary
to defeat US border controls.

Second, immigration systems bind sending, receiving,
and transit countries together, creating self-feeding
dynamics that encourage ever more migration. These
dynamics include both “push” and “pull” factors. As a
response, flexibility and smart, clear rules that a state can
enforce firmly may be better policy goals for advanced
industrial societies than denying the importance and
resilience of immigration.

Third, unless a state buries itself in isolation, all
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transnational contacts (economic, political, social, and
cultural) have at least some migration consequences.
Attempts to deny such consequences by preserving a state’s
stale immigration formula simply route immigrants toward
illegal entries and stays.

Globalization, then, however one defines it, is thus
also a major migration lubricant. If a state believes it
benefits from the openness globalization institutionalizes,
working with globalization’s forces on migration may be
more productive than working against them.

Fourth,  people  fleeing  circumstances  they  consider
intolerable  will  enter  the  illegal  migration  stream  and
test various  receiving  states’  defenses  repeatedly.  They
will  in fact  do  so  regardless  of  whether  they  must  risk
their  own l ives,  pay  exorbitant  fees,  or  subvert  the
asylum system  or any other available means of entry. Once
they arrive, they insert themselves deeply into the
underground economy.

To some politicians, interest groups, and the public,
this and similar notes of skepticism about the policy status
quo may sound uncomfortably close to downplaying illegal
immigration’s adverse effects or may imply “going soft”
in controlling it. Of course, either path would prove
shortsighted and harmful in any state.

A strong “law-and-order” component to the overall
approach to illegal immigration is nonetheless necessary
because illegal immigration subverts a society’s legal order
and undermines or perverts a variety of foreign and
domestic policy priorities.

There are many examples of foreign policy
complications, but one from US and Mexico may be most
familiar. Most analysts agree that Mexico’s top foreign
policy priority in its relationship with the US since the
North American Free Trade Agreement (NAFTA) came
into effect in 1994 has been to inoculate the agreement —
and its enormous economic benefits — against
contamination from the debate over illegal Mexican
migration to the US. That policy has been very successful.

However, things got more complicated in 2002, when
the UN Security Council decided not to support the US
invasion of Iraq. The vote took place with Mexico in the
Council chair, and Mexico actively campaigned against
the US position. Since then, the Bush administration’s
interest in doing a special bilateral deal with Mexico on
immigration seems to have dissipated for good.

One of the most significant consequences of illegal
immigration may in fact stem from the increasing strength
of smuggling and trafficking syndicates. Since such
networks increasingly get only part of their fees up front,
unauthorized immigrants often mortgage their very lives
and futures to their smugglers.

This class of modern-day indentured servants
undermines the receiving society’s system of wage and
working conditions, its social contributions’ schemes, and
its legal and social order. From the sending countries’ point

of view, smuggling syndicates not only endanger their
citizens’ lives and systematically exploit them, they also
undermine the legitimacy of their public institutions and
complicate their relationships with transit and destination
country governments.

Because of their large, bureaucratic nature,
government agencies are not well equipped to fight the
agile, transnational, and relatively small trafficking
networks. As a result, governments are not well positioned
to “win the war” on illegal immigration.

Government agencies are also hampered by three
additional forces. First, governments are at their worst
when they must act across borders and cooperate
effectively with other nation-states. The second is that,
relative to their opponents, government agencies tend to
be grossly under-resourced both in terms of funds and
access to technology. Finally, governments have to observe
rules that hamper their ability to respond ruthlessly and
without regard for the law or rights — rules that are
meaningless to the transnational criminal syndicates that
run the trafficking networks.

What may be the governments’ greatest disadvantage,
however, is that as they line up against market forces, they
must fight a war in which their efforts are resisted from
key constituencies within their own state. These include
economic interests; increasingly less sustainable labor
market and social protection rules; humanitarians who feel
that protecting those who flee is the highest order of
responsibility (a near “calling”) of wealthy liberal
democratic societies; and many of society’s other
governmental and societal forces that are more committed
to openness than the politics of the day may allow.

The Illegal Immigration/Terrorism Nexus

Terrorism experts have targeted controlling illegal
immigration as a top priority, and many opponents of
immigration have jumped on the opportunity to promote
their policy and political objectives on this issue.

Yet irregular immigrants and terrorists are
fundamentally different. The former seek work and/or the
opportunity to reunify with their families. The latter follow
the dictates of religious firebrands who apparently seek to
promote religious and political goals at home through
terrorist acts there and abroad. Recruiting terrorists from
among irregular immigrants or “disguising” terrorists as
irregular immigrants is certainly a possibility, but so far
neither seems to be a preferred option.

Nonetheless, many of the concerns terrorist experts
and immigration opponents articulate are legitimate.
Porous borders and inattention to, or simply ineffective,
interior controls can create opportunities for terrorists to
enter targeted countries and cause them harm.

But most would-be terrorists are likely to continue to
enter through a legal port of entry. Even the best visa and
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border inspection systems cannot prevent such entries
because the intelligence on which a state’s frontline
officials make decisions about whom to allow in will never
be foolproof. This is not an “immigration” issue; it is an
issue of trying to make error-free decisions about the
billions of international travelers who cross borders each
year.

The attacks on the United States, Madrid, and London
make clear that some foreigners were able to take
advantage of these countries’ entry management systems
and, to a much lesser extent, their immigration systems
proper, and plan and launch their attacks from within.
Furthermore, there is little doubt that the terrorists’ “cause”
had sympathizers in the immigrant and ethnic communities
of which the terrorists were nominal members — and that
such sympathies can aid and abet terrorist acts.

Therefore, protecting a country from terrorism will
require governments to do more than simply improve
border enforcement. Intelligence and police work will have
to be the first line of protection, as will much deeper
international cooperation than is either the case today or
appears likely in the immediate future. At the same time,
it would behoove governments to thoroughly examine their
foreign political and economic relations with an eye toward
identifying policies that fuel hatred toward them.

In addition, by systematically promoting their
inclusion, participation, and engagement, governments can
turn ethnic and immigrants communities into key allies in
the fight against terrorism, rather than incubators and
protectors of the next wave of terrorists. In the US case,
the cooperation of immigrant communities has already
proven valuable in apprehending potential terrorists.

Conclusion: An Integrated Appr oach to Illegal
Migration

Regulation is a critical part of any robust management
system and the ultimate guarantor of a system’s integrity.
With complex and constantly evolving regulatory systems,
such as control of illegal immigration, setting the right
goals is absolutely essential.

In that regard, instead of seeking perfection, with its
predictable disappointments, controlling illegal
immigration might proceed from the twin premises that
uncertainty and imperfection will be a way of life, and
policies will always be partly an exercise in the inexact.

To deal with this reality, a school of thought is
emerging that argues that channeling much illegal
immigration into regulated pathways might be a more
realistic course than articulating policy goals that seek total
control or exclusion—goals that tend to create unrealistic
public expectations and fuel further climates of intolerance.

The US may be on the path to testing some of these
propositions by seeking to curtail illegal immigration in
large part by opening up legal channels to much greater

legal, temporary, and permanent immigration.
There are some modest precedents for experimenting

with this approach. For instance, Italian and Greek bilateral
efforts to stem illegal migration from Albania and other
Balkan states, in the largest part through the issuance of
legal work visas, are thought to have borne substantial
public and labor market order gains.

Similar agreements and more-or-less formal
understandings with Turkey and Morocco (the latter also
involving Spain) are testing related propositions, although
they are too recent and too narrow to enable one to assess
their effectiveness.

At  the  end  of  the  day,  there  is  widespread
analytical agreement  that  immigration  more  generally
and  most  forms of irregular migration have been central
to their prosperity of receiving societies. Against that
realization governments must stack the political and other
adverse effects of illegal immigration. These must now
include at least a theoretical potential connection to
terrorism. What might then be done?

First, governments can widen and deepen legal
immigration channels of various forms. Greater legal
access by immigrants does not translate, ipso facto, into
the silver bullet solution to migration’s challenges that
some immigration advocates may argue. Without it,
however, governments will always find themselves in
untenable positions both in regard to their control efforts
and public perceptions of their overall governance skills.
Perversely, such criticism will likely come both from those
who feel that they are not doing enough to produce results
and those who argue that they are doing too much of the
wrong things.
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Second, governments can systemically and regularly
review internal controls with an eye to reducing
opportunities for unauthorized immigrants to gain
footholds. There are at least two tracks to internal controls.
The first must focus on the labor market while the other
must be mindful of the increasingly complicated array of
“law-and-order” issues, in particularly terrorism. In the
first track, regulators will likely find their task easier if
they work with the market and civil society while the
second track may demand a reorientation of law
enforcement priorities and the development of additional
law enforcement methodologies.

Third, governments can entice irregular immigrants
to come out of the shadows. In addition to the gains in
labor market and social policy order, the security
imperative also argues in favor of regularization. The
vetting part of such a process allows governments to
dramatically reduce the “haystack” of unknown foreigners
into a more manageable sized one. As a result, the
application of investigative resources would stand a better
chance of identifying the few proverbial “needles” that
are of legitimate security concern.

Fourth, the state’s border control stance can be
reviewed frequently with an eye to continuing only
investments that make sense and bear fruit. Agreements
between major countries of origin and destination that
focus on sharing responsibility for the management of
migration flows should be pursued simultaneously and in
earnest. Such agreements would need to be truly bilateral
and balanced in terms of what each party gives and what
it gets in return.

Systematically assessing the performance of new
policies,  testing  the  durability  of  new  regulatory
frameworks, and laying out menus of policy alternatives
might give initiatives like these a better chance of bearing
the desired policy fruit than the policy status quo. And in
doing so, the win-win outcomes that well regulated
international migration promises will have a better chance
to grow and mature.
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Previous work with migrant workers, their families
and communities have shown that it is not sufficient to
stay active merely on the migrant community level – there
is a need to bring the information gathered in a very
organized way and cohesive way to the attention of
governments and the UN institutions

Legal Protection to Migrant Workers and their
Families

There should be a comprehensive set of instruments
for legal recognition and protection of migrant workers that
includes employment contracts, bilateral agreements,
national laws and regulations in both the sending and
receiving countries and International human rights
conventions and treaties.

Currently  contracts  and  agreements  are  made
between different stakeholders involved in the process  of
employments of the migrant worker namely: the recruiting
agency and the worker between recruiting agency and
government between governments of the sending and
receiving countries (bilateral agreements) between worker
and employers.

It is well known that in many instances the national
instruments designed to provide protection for a migrants
workers are not sufficient as they are easily amended
without the workers knowledge thus denying the worker
the basic right to an adequate standard of living.  At another
level agreements made between sending and receiving
counties are kept away from migrant workers and those
advocating on their behalf for the protection and promotion
of their rights.  Sending countries within the region have
become dependent on the remittances from abroad and in
the process policy makers have turned a blind eye to the
issue of protection of rights of migrant workers.  The laws
are written in such a way that does not provide a strong
legal framework to punish those who abuse the system.

It is felt that the following are specific to the situation
of Asian migrant workers that need to be protected.

¨ Regarding domestic workers – the recognition of
the home as a workplace  which should then
address such issues as confinement  (the
withholding of documents, denial of access to
communication, no break times and denial of the
right to free movement

¨ Violence and abuse
¨ Decent work, transit to, from and between jobs

where the role of the sponsors and agents including
illegal recruiters needs to be addressed

¨ Prison and detention sites i.e the right to decent
treatment - an entitlement to all humans, access to
legal counsel and fair trials should be protected.

The right of the migrant workers which require
protection include the whole gamut of human rights including
civil, political, social, economic and cultural rights in
particular and their rights as workers, right as women as a
specific group (reproductive rights, right to be free from
gender-based discrimination and violence)

There is currently no standardized employment
contract designed specifically for the protection of the
rights of migrant workers within Asia.  Enforcement of
existing contracts is problematic (bonded contracts, non-
recognition and contract substitution is receiving countries)
and it depends also on workers access to legal assistance
and fair trials.  Long processing time by criminal justice
system in cases of breach of contract undermines migrant
workers’ right to employment as they cannot work while in
the process of seeking legal redress.

National laws and regulations relevant to the
recognition and protection of the rights of the  migrant
workers include labour laws (recognition of domestic
workers as workers) domestic violence laws (identifying
violence against domestic workers as part of domestic
violence) as well as anti-discriminatory and human rights
laws.

Bilateral agreements that effectively protect the rights
of migrant workers are difficult to obtain because of the
unequal power relation between the sending and receiving
countries.

Facilitation of collective bargaining processes between
sending and receiving countries could contribute to the
development of a model bilateral agreement that would be
readily adopted by responsible sending and receiving
countries.

Setting up the standards for protection of migrant
workers would require the following:

¨ A definition of ‘domestic work’
¨ A means of measuring ‘decent work burden’ for

all migrant workers which takes into account a
combination of factors: hours of work, type of work,
size of house and grounds, umber of household
members, as well as the combination of tasks to
be performed;

¨ An accessible and fair procedure of enforcement
that fits the specific vulnerabilities of migrant
workers, particularly migrant workers.

In Asia alone, increasing numbers of women are
leaving behind families and loved ones every year to work
as domestic workers in other countries.  Unfortunately for
this type of workers, there is still no agreed upon definition
despite the urgency of such a definition for the purpose of
obtaining a legal recognition of domestic workers as
workers.  ILO’s definition of domestic work in the 1950’s
need to be reviewed and updated to reflect more

Migrant Workers In Asia – Issues And Concern
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contemporary realities, understandings and standards.

Collective Appr oach to Migrants’ Rights

‘All migrant workers and members of their families’
is the crucial aspect of the convention and in every article
of the convention says ‘the rights of all migrant workers
and members of their families’ which means the convention
is not individualistic but collective, this approach is
fundamental from the perspective of the rights of migrant
workers.

Migrants do not become individuals on their own as
soon as they leave their home.  Therefore, it is important
to define what these collective rights of the migrant workers
and their families are, governments do not usually look upon
these collective rights because, in reality migrant worker is
seen as an individual economic migrant and not in relation
to his/her family.  National plans and interventions are
directed to individual migrant workers, who are seen as
economic tools and not social beings.

There are two major gaps in most current policies,
laws and bilateral agreements.  The first – a migrant is
seen as an economic tool and not a social being.  The second
– no recognition is given to migrants’ families.

In Asia most migrant workers have extended families.
Their families depend on migrants very much all through
their migration process.  If the wages are low and
remittances system is faulty, the implications extend both
to migrants and their families.  Similarly, if in the home
country, there are no support systems for migrants’ spouses
and their families, the implications are extensive and may
be irreversible.

Migrants and their families are experiencing the
following in Asia:

¨ An extensive disintegration of families in al the
sending countries has become a major concern.
In the Philippines, India, Bangladesh and Sri Lanka,
families have become disintegrated and children
feel lost.

¨ Increased poverty and loss of land and resources
is characteristic to the recruitment phase of
migration process, land and resources are sold to
cover migration costs, whereas actual income
decreases the result is migrant families could have
subsistent living.  Their subsistent living is gone
to cover the costs of migration.  Increased poverty
means greater social impact on the lives of the
community.

¨ Increase in single parent families is another
characteristic trait of migration. There is an
increase in unrecognized new families in host
countries.  New relationships take place where
locals get married to migrants, or migrants get
married to other migrants and such relationships
are often not recognized

Health of the Migrant Workers

Though the Convention 1990 recognizes the “the right
to receive any medical care that is urgently required for
the preservation of Life” (article 28) and the “the right to
receive medical care, irrespective of the status of in the
country” but in reality the migrant workers stay in host
countries for a long period of time and all factors of
vulnerability take a toll of their health, so it must go beyond
‘urgency’.  The convention should also cover the
undocumented migrant workers and everyone must have
right to health.

Every migrant worker is subjected to mandatory testing
for a variety of diseases and illness.  In some receiving
countries migrants are tested for fifteen medical conditions-
usually migrant workers are not even informed about what
they are tested for, pregnancy is one of the conditions
migrant women are tested for.   Testing positive in any of
the conditions means immediate deportation of the migrant.

Another aspect of the problem is limited access of
migrant workers to medical treatment and in particular,
high cost of healthcare for migrants.  Many receiving
countries have privatized healthcare, which incurs rising
costs to migrants.

Migrant workers are commonly seen as transmitters
of diseases.  This concept has to change as it creates many
discriminatory practices in receiving countries.

Occupational health and work related hazards are

con’t on page 31



10 Info on Human Development

Domestic workers, the majority of whom are women,
constitute a large portion of today’s migrant worker
population. In Latin America, for example, they constitute as
many as 60 percent of all internal and international migration.
The feminization of migration, a trend that began in the early
1980s, has resulted in an increased number of women who
migrate alone.

Prior to that time, women generally accompanied their
spouses to destination countries or joined them later.
Unemployment and household poverty, which have
significantly affected countries of origin since the beginning
of the 1980s, pressured these women to find jobs abroad. In
wealthy countries, heightened demands in certain
employment sectors, especially in the household or domestic
sphere, also made migration an attractive alternative.

Domestic Workers in the Middle East

Domestic work is the single most important category of
employment among women migrants to the gulf states,
Lebanon, and Jordan. As much as 81 percent of all women
migrant workers from Sri Lanka and 39 percent from the
Philippines are attracted to this large “domestic work” market.
Most middle-income Arab countries in the Middle East region
receive thousands of women migrants, some of them well-
educated, as domestic workers each year.

In recent years, female migrant workers have composed
larger percentages of migrant workers in Gulf Cooperation
Council (GCC) countries, which include Saudi Arabia,
Bahrain, Qatar, Kuwait, and the United Arab Emirates.
Women migrants represented almost 30 percent of all inflows
in 2000 compared to eight percent in the early 1980s. In
Lebanon, the proportion of women migrant workers among
all migrant workers has more than doubled between 1965
and 2000.

The majority of female migrants come from Sri Lanka,
Bangladesh, Indonesia, and the Philippines. Data from these
countries show they have been sending larger numbers of
women than men to work in the Middle East.

More than 90 percent of Indonesian workers in Saudi
Arabia and the United Arab Emirates consisted of women
workers in 1997-1998. In 2001, between 85 and 94 percent
of Sri Lankan workers in Jordan, Kuwait, and Lebanon were
women.

A variety of reasons can explain the demand for foreign,
female domestic workers across the region. Since the oil boom
of the 1970s, living standards have increased, and more young
families, who tend to live far away from their relatives, have
the money to hire a domestic worker; their low wages also
make them affordable.

In addition, with more women in countries like Lebanon
and Bahrain working, domestic workers have taken over
native women’s household responsibilities, giving them more
time for social activities. Indeed, employing a domestic

worker from abroad gives a family a certain amount of social
status and prestige.

Migrant workers in Arab states who send remittances
provide significant sources of national income to many labor-
exporting countries in South and Southeast Asia.

Bangladesh received almost US$2 billion in remittances
in 2000, almost all of which came from Arab states, especially
the GCC countries. Only 15.4 percent of remittances to
Bangladesh were received from countries other than GCC
countries.

However, women migrant domestic workers face poor
working and living conditions that need to be considered.

Challenging Issues

To identify critical issues concerning female migrant
domestic workers and to determine the extent of their
vulnerability, the International Labor Organization (ILO)
analyzed their working and living conditions in several
countries of the region. Studies of four Arab states — Bahrain,
Kuwait, Lebanon, and the United Arab Emirates (UAE) —
reveal practices and patterns that make women domestic
migrant workers vulnerable.

Regarding remuneration, the average wages per month
in US dollars of domestic workers in Lebanon represented
between $100 to $300 on average, and $150 to $200 for those
in the UAE. However, not all domestic workers in the same
country earn the same pay as salaries depend on the workers’
origin country, language skills, and education. For instance,
most Filipina domestic workers, who tend to speak English
and be relatively educated, reported receiving higher wages
than Sri Lankan and Ethiopian nationals.

Non-remunerated overtime work was an issue in all four
countries studied, with non-payment of wages a significant
concern among female domestic workers in Lebanon and
Bahrain.
Domestic workers’ average number of working hours per
week — 101 to 108 hours — in the four studies was high by
international standards. Domestic workers’ monthly time-off
averaged between zero and two days off per month. All
women interviewed working in households in the UAE
reported not having a single day off in a given month. In
Lebanon, Kuwait, and Bahrain, women migrant domestic
workers reported having one to two days off a month on
average.

On work-r elated problems, domestic workers most
frequently cited the presence of physical (including sexual),
psychological and verbal abuse; over 50 percent of those
surveyed in Kuwait reported this concern. Most workers
mentioned vulnerability to sexual abuse by their male
employers, who are often also their visa sponsors, as well as
by the sponsors’ sons or other men visiting the home where
they work. The situation in Bahrain and the UAE was also
similar.

Domestic Workers: Little Protection For The Underpaid
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Domestic workers also reported frequent irr egularities
in the recruitment system concerning the intermediaries,
namely the recruiters and agents in sending and receiving
countries who facilitate the migration process. The
intermediaries exploited women migrant workers by
overcharging for costs such as passports and other government
fees.

Domestic workers and their families often incurred huge
debts (in many instances unjustified) with the intermediaries
and had to work for long periods of time without a salary to
cover these costs and fees. Some domestic workers, if deported
in cases where the employer withheld wages, came back home
indebted for long periods of time. There were also numerous
cases of recruitment agents sexually abusing runaway
domestic workers.

Although domestic workers should sign their sponsor
contracts at the recruitment agency in the country of origin,
most domestic workers arrived at their destination country
without having one.

In Bahrain, only 44.1 percent of all migrant women
interviewed had signed contracts prior to their arrival. Other
women had signed contracts in Arabic, a language many could
not read or understand.

Even a signed contract was no guarantee of effective
protection. For example, some employers or “sponsors”
withheld workers’ wages for several months or years, while
other employers refused to respect the salaries stipulated in
the contract or never paid.

In addition, the system for addressing foreign workers’
complaints is inadequate or nonexistent. Domestic workers
often need some reliable and effective institutions to turn to,
other than the sponsor or the recruitment agent, who are
frequently the source of their problems.

Running  away  from  the  employer’s household  is
illegal  and  punishable  in  all  four  countries  studied.  Only
Lebanon  provides  domestic  workers  with  the  option  of
finding  a  new  sponsor.  In  Bahrain,  Kuwait,  and  the
UAE,  the police will search for the worker, and the local
newspaper will publish her photograph. Any person who hides
or protects a runaway domestic worker is also considered a
criminal.

When found, the worker is imprisoned and then
deported, though she may need to pay her employer in order
to retrieve her passport, and she will likely never receive
salaries covering the period worked in those cases where the
employers withhold wages; without her passport, she cannot
be sent or travel home. Once in the custody of police or other
authorities, some runaway domestic workers have reported
being subjected to inhumane treatment.

This problem is not limited to the countries in this study.
In 2000, 19,000 domestic workers in Saudi Arabia fled from
their employers citing mistreatment, non-payment of wages,
and other grievances; the number of complaints received per
year has increased since then.

In 1996, the Sri Lankan Bureau for Foreign Employment
reported 8,087 complaints from domestic workers, more than
half of them from Saudi Arabia and other Arab countries such
as Jordan and Oman. Reporting to such a bureau helps keep

records of these abuses and raises awareness among potential
migrants of the dangers they could face.

Labor Laws

In most Arab states, labor laws generally do not cover
female domestic workers because they are not considered
employees.

They work in households, which are not considered
workplaces, and they work for private persons, who are not
considered employers. In addition, private homes are not
usually supervised by labor inspectors since labor inspectors
are forbidden from visiting private households.

The employment relationship between a domestic
worker and the head of a household is not addressed in
national legislation in any Arab country, denying them the
status of “real workers” entitled to labor protection.

Domestic workers are also excluded from labor
protection under any other national law.

Good Practices

Not all the news is negative, however. For example,
Bahrain and Jordan are among the countries with good
practices that could be replicated elsewhere.

In 2003, Bahrain announced a national plan to assist
abused foreign workers that includes temporary shelters and
a help hotline. New domestic workers in Bahrain will also
have access to a guide to rights and duties, which will be
available in embassies, recruitment offices, and points of entry.
The government is also looking at ways to organize work
permit procedures for domestic workers.

Jordan has amended a law concerning registration of
recruitment agencies. The new law allows the Ministry of
Labor to monitor these agencies and to take serious actions if
they violate the regulations protecting migrant workers.
In 2003, the Minister of Labor endorsed a “Special Working
Contract for Non-Jordanian Domestic Workers” that aims to
limit the number of fake contracts or contracts not recognized
or approved by the competent authorities. This special
working contract guarantees migrant workers’ rights to life
insurance, medical care, a designated day off a week, rest
days, and repatriation when their contracts expire.

The contract includes the provision of a minimum wage,
ameliorating the problem of wage discrimination by requiring
that domestic workers be paid the same salaries as Jordanians
performing domestic work. This provision reverses the
discrimination in present contracts that allowed tiered salaries
for specific nationalities.

Considerations

In order to provide greater protection to female migrant
workers, there are a number of key areas where labor
legislation and social protection could be improved in
destination countries, as well as in countries of origin.
However, there are also obstacles to implementing such
protections, outlined here.
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Countries of Destination

Ideally, the first step would be for destination countries
to pass legislation giving domestic workers the status of “real
workers.” They would be entitled to the same labor protection
as native workers: a specified amount of time off, a minimum
wage, and other working conditions.

National legislation could also better regulate recruiting
agencies, limit recruiting fees, make employers accountable
for violating contracts, and set fines or punishments for
employers who abuse domestic workers.

Such major changes, however, are not likely to happen
right away. Despite the poor treatment of domestic workers,
Arab states have been slow to adopt human rights generally,
let alone for foreign workers, and most of these countries are
having difficulty considering domestic work as a type of labor
that should be regulated and protected against abuses. In
addition, human rights institutions and groups, where they
exist, still have limited power when it comes to influencing
legislation.

Another solution would be to make it easier for domestic
workers and other migrant workers to change sponsors. This
would reduce the ability of employers/sponsors to hold
complete power over the lives of their migrant employees,
and enable workers who experience abuse to find new
employment without having to run away from their employers
or return home.

Although this flexibility could improve the lives of
domestic workers, they may not know they have the option
to change sponsors. Therefore, such information would need
to be consistently provided to them.

Also, domestic workers may face threats from their
employers or be blacklisted if they wish to change employers.
For this reason, reliable and effective institutions to which
domestic workers can turn to could be established. These
institutions would address foreign workers’ complaints and
ensure that abusive recruitment agents and employers receive
the proper punishment. Bahrain, which has set up shelters
and a 24-hour hotline, could be a model for other countries.

Countries of Origin

Before a domestic worker or other migrant worker leaves
home, the country of origin could require the worker to have
signed a recognized, legitimate contract. This would help
ensure the worker will receive wages and not be subject to
harmful working conditions. In countries such as the
Philippines, a system like this is in place and has been effective
in protecting workers abroad.

The origin country could also keep a database composed
of the worker’s contract, the full address of the recruitment
agency, the agent’s name, and the employer’s address. If
abused, a worker could report the abuse to the home-country
government, and the abuse would be noted to help protect
other workers who might be working for the same agency or
employer.

The main problem with this type of solution, however,
is the cost and administrative burden to the home country

since this database would need to be linked to the country’s
embassies and consulates abroad. Also, there are no guarantees
that all abused workers would report their abuse since the
worker needs to have the freedom to leave the house and file
the report. Most domestic workers in the Arab states do not
have freedom of movement even on weekends.

Labor attachés based at their embassies abroad could
deal with complaints and urgent needs of national workers,
taking appropriate action when necessary. Support services
provided by Philippine labor attachés have proven to be
important in cases of grievances since they provide the proper
legal counseling and protection.

But the power of labor attachés can be limited due to
the destination country’s laws and practices. For example, it
could be difficult for a labor attaché to present a formal
complaint or to prove the harm suffered by a given migrant
worker if national legislation does not consider the issue a
grievance.

What may be useful to migrant women in particular
would be predeparture information on legal rights, who to
contact in case of abuse, information on cultural differences,
etc. If the domestic worker plans to go to a country where
changing employers is allowed, she should know about that
option. More migrant women who have received predeparture
information have safely escaped abuse situations than those
who have not.

Conclusion

The number of women working in the Middle East as
domestic workers is likely to remain high since labor market
demand for domestic workers is increasing. However, it is
not certain these female migrants will see an improvement in
their working conditions or improved protection of their rights.

Targeted political and institutional support at the
national, regional, and international levels can help change
the situation. For domestic work and other occupations where
women migrants are concentrated, Arab governments could
join efforts to provide social protection to migrant workers
and especially to female migrant domestic workers.

Following the examples of Bahrain and Jordan, which
have already instituted significant measures to improve
domestic workers’ protection, would be the first step in this
direction.

By Gloria Mor eno-Fontes Chammartin
International Labor Organization

April 2005

This article is based on the ILO report “Gender and Migration
in Arab States: The Case of Domestic Workers,” published
in  2004.   The  full  report  can  be  downloaded  at
h t tp : / /www.migra t ion in fo rmat ion .o rg /Fea tu re /
display.cfm?ID=300



August - December  2007 13

The G8 countries had spearheaded a universal access to
AIDS treatment commitment in 2005. The Universal Access
target on treatment is set at 9.8 million by 2010. However
with only three years to 2010, the G8 is on the brink of missing
the target. In 2006, treatment access grew by 700,000. At this
rate of expansion the world will fall five million people short
of the internationally declared Universal Access target of 9.8
million. It is timely to ask for an increase of funding for HIV/
AIDS. There is a dire need to look into this issue in the case
of Asia and specifically the mobile migrant communities who
are among the most vulnerable groups to HIV/AIDS infection.

AIDS is invading Asia. There are now an estimated 8.6
million people living with HIV in Asia and the numbers have
not been declining. This is according to the latest report:
UNAIDS/WHO AIDS Epidemic Update: December 2006. In
2005, the numbers stood at 8.3 million people while there
were only 7.1 million in 2003 according to the previous year’s
UNAIDS/WHO AIDS Epidemic Update. With 60 percent of
the world’s population, Asia is showing the steepest infection
curve and could fast become the region with the most HIV
infections. By the end of this decade, HIV infections may
reach 25 million in India and 15 million in China, according
to the National Intelligence Council, an adviser to the CIA.
Last year, India had already surpassed South Africa as the
most heavily afflicted country. Yet, out of an estimated 8.6
million people living with HIV/ AIDS in June 2006, only
16% of this total received antiretroviral therapy. (UNAIDS/
WHO AIDS Epidemic Update: December 2006)

One of the major modes of the HIV invasion throughout
Asia is the mobility of its people. In 1999, 80 percent of the
1600 people with HIV/AIDS in Pakistan were prospective
migrants and returnees to or from the Gulf, according to a
report by Lawyers for Human Rights and Legal Aid (LHRLA)
published in 2000. (Report of the National Consultation on
Migration and LHRLA, 2000). By December 2003, some
1,965 recorded cases of Filipinos living with HIV/AIDS were
registered with the National Registry of the Department of
Health, of which Overseas Filipino Workers (OFWs)
comprised 32 percent or 634 OFWs. It is worth noting that
this figure represented a 2 percent jump from a recorded 30
percent in early 2003. In Bangladesh, the same figure for
returning Bangladeshi migrants hovers around 41 percent.
This statistic is derived from Bangladesh’s Pre-Departure
Program, Preparatory Meeting of the Regional Summit on
Pre-Departure, Post-Arrival and Reintegration Programs for
Migrant Workers, CARAM Asia, 2000.

It is important to note that being a migrant is not a risk
factor to HIV/ AIDS, it is the stresses and vulnerabilities
associated with the migration process that are the risk factors.

Why? Migrants have no political rights, are economically
under privileged and socially displaced in receiving countries.
Poverty and income disparities among countries are forcing
people from less developed countries to leave behind the
security and comforts of home to seek better income in
developed countries. Often when people leave for another

country, they part with families and friends. This makes them
feel lonely and more susceptible to have relationships with
other people while working abroad. Illiterate & uneducated
about the risk of having unprotected sex, migrant communities
became easy prey to HIV infection.

For migrant men, loneliness fuels sexual desires and
both loneliness and increased sexual needs push migrant men
into the arms of sex workers. As for migrant women, they
face the danger of being trafficked to cater for the lucrative
sexual industry. The sex industry in Southeast Asia has grown
in part due to the surge in recent years in the number of women
in Asia’s migrant force, where they now equal or outnumber
male migrants. The actual number of prostituted women
enslaved, trafficked or kept in prison in Southeast Asia was
no more than 20 percent of the total number of women
engaged in prostitution. This is noted in a Reuters report from
1998. (International Labor Organization, “UN labor body
urges recognition of sex industry,” Reuters, August 18, 1998.)
Women migrants who are victims of trafficking also became
victims of HIV not just due to being coaxed into unprotected
sex work but also because of forced or induced drug usage
and sharing of needles.

In comparison to locals, migrant communities are also
more vulnerable to HIV infections due to their lack of access
to health care services. Through CARAM Asia’s participatory
action research involving migrant workers directly, it is found
that even when workers are sent to see doctors, they face
language barriers and thus are not well informed. Further
compounding the situations are the fact that some doctors
might only speak to their employers or only spend little time
with migrant workers due to their negative perceptions of
migrants in general.

Despite being subjected to mediocre health care services,
migrant worker’s health rights are further compromised when
they are required to pay more than locals to receive health
services. A case in point is the Malaysian Double Fee policy.
Foreigners in Malaysia are required to pay twice as much as
locals for the same treatment. For a group that already makes
significantly less money than the local population, the high
cost of health care results in migrant workers’ increased
reluctance to seek help.

Governments of receiving countries are primarily
focused on protecting the health of their citizens. Migrant
workers are merely resources to fill cheap labor gaps.
Consequently, the health of migrants who enter the country
is given minimal attention. National laws and policies
generally do not take any responsibility for maintaining and
protecting migrant workers’ health and welfare in the
receiving country. This is exemplified by the minimal
consideration given to pre- and post-test counseling, issues
of cultural and gender sensitivity, informed consent and
confidentiality, and a lack of referral services.

In most receiving countries, migrants are subjected to
mandatory health tests only to ensure that they will not be

Migrants And HIV/AIDS In Asia



14 Info on Human Development

infecting locals with diseases. Their health would be screened
without prior explanation of what they are tested for and how
they will be tested. Without pre- and post test counseling,
even if migrant workers are found to be HIV positive, they
would not know their sero-status and thus would be denied
the opportunity to seek treatment at an early stage. Citing
national health security reasons, receiving countries usually
deport HIV positive migrant workers. While receiving
countries protect their nation from HIV threats, they neglect
the health of citizens in sending countries. Uninformed HIV
positive migrant workers are sent home ignorant to the risk
of spreading the disease back home.

In the case of migrants being informed of their HIV
positive status, they are shamed by the disclosure, as there
are no clauses in policies to keep their status confidential.
Receiving countries are deporting migrant workers without
referral services as to where and how they could further seek
treatment back home.

The Philippines’ AIDS Prevention and Control Act 1998
however has legislated the prohibiting of mandatory testing
in the Philippines. Furthermore, any voluntary testing requires
written informed consent, guarantees the right to
confidentiality, protects against discrimination in the
workplace, and mandating HIV/AIDS information to all
including travelers and migrants and access to treatment.
Unfortunately such legislation is a rarity in the region.

A regional response with migrant participation AIDS
knows no borders. Mobility and HIV issues cannot be
contained isolated within a country. A regional response is
imminent to cope with the AIDS epidemic amongst the Asian
migrant community. Currently, although South Asian countries
have higher recorded cases of HIV/AIDS, they have yet to
come out with a regional framework to deal with it. ASEAN
on the other hand, have a work program on HIV/AIDS planned
until 2010. However, when it comes to HIV education and
treatment programs for migrant communities, it is on the
main frame. Intergovernmental dialogue on migrant workers
issues is mostly focused on their economic value. Bilateral
agreements are about how much workers ought to be paid

or how they should be screen to be fit for work. Since both
AIDS and migration can be trans-border, governments should
look into providing migrant communities the access to AIDS
prevention and treatment programs As for HIV/AIDs
programs to be successful, migrants need to be convinced
of the relevancy to their well being too.

CARAM Asia initiated participatory action research
engaging migrant workers in dialogue regarding their own
health and well being. Research outcome is published and
made public. It is essential to capture the thoughts, feelings,
needs and experience of migrants in order to present a true
picture of their state to governments and NGOs for programs
and policies to be relevant.

Migrant workers constitute a large and heterogeneous
group; there is not one ‘type’ of migrant worker. There is a
need to pay attention to cultural diversity, gender based power
relations, length of stay and documentation status. After taking
into account these factors, then only advocacy and social
programs can reach the intended target.

Data from the United Nations report on International
Migration in 2006 shows there are about 53 million migrants
in Asia. As shown earlier, mobility and AIDS is intersecting
along with the advent of globalization. Yet, there had been a
shortage of research or programs focusing on mobility and
HIV.

Dennis Altman, a member of the Program Committee
for the XI International AIDS conference in Vancouver (1996),
recalled that only a single extract among the six to seven
thousand submitted dealt explicitly with either the political
economy or globalization processes. Data on certain
vulnerable groups (e.g. displaced groups and migrant
workers) remain limited and studies continue to focus on
single countries, ignoring international transmission patterns
of the disease. This is quoted from HIV/ AIDS Prevention
and Care in Resource-Constrained Settings, 2001.

Even statistics of the total number of migrants who
acquired HIV/AIDS in Asia is hard to compile as migrants
are mobile and receiving countries is only interested to deport
HIV positive migrants rather than taking statistics into account.
Hence, all stakeholders, be it governmental or non-
governmental organizations need to make prompt concerted
efforts to provide data and execute relevant programs tailored
to the experience of migrants to keep pace with the
aggravating HIV/AIDS invasion in Asia, especially amongst
the migrant communities.

Vivian Chong is the Information & Communication
Officer for Caram Asia. CARAM Asia is a network of NGOs
and CBOs, consisting of 23 member partners covering 15
countries in Asia. The CARAM Asia network is involved in
action research, advocacy and capacity building with the aim
of creating an enabling environment to empower migrants
and their communities to reduce HIV vulnerability and to
promote and protect the health rights of Asian migrant
workers globally. Visit www.caramasia.org for more
information on CARAM Asia.

Source:  http://www.worldpress.org/Asia/2815.cfm
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“ I  understand the emotions generated
among our people because of children having
died in detention centres, the canings that are
happening and other controversial events tha
tare being covered profusely in the media.” 1

1. Introduction

In July 2004, Malaysian Home Minister Azmi Khalid
announced plans to expel more than one million ‘illegal
immigrants’, many of whom are undocumented migrant
workers, from the country by the end of 2005. In August,
Deputy Prime Minister Najib Razak stated that the
government would seek to prosecute all arrested
undocumented migrants under the Immigration Act prior
to deportation.2 Those convicted under the Act are liable
to imprisonment and caning.3

The government intends to deploy the People’s
Volunteer Corps, an organization of uniformed part-time
volunteers with some policing powers, to assist the regular
police and immigration officials in the planned mass arrest
and detention operations.4 Preparations are also underway
to introduce biometric identification cards to enhance the
long-term regulation of the entry and exit of migrant
workers.5 Although the Malaysian government announced
an ‘amnesty period’ during which ‘illegal immigrants’ could
return to their home country without facing penalty between
29 October and 14 November 2004, Home Minister Azmi
Khalid confirmed in October that “a large-scale
deportation exercise would begin in January”. 6

Amnesty International is concerned that the

Malaysia: Human Rights At Risk
In Mass Deportation Of Undocumented Migrants

government’s current mass deportation plans may result in
serious human rights violations. As part of continuing efforts
to regulate migration flows, Malaysia has periodically
implemented “special operation” mass expulsions within
specified time frames. In March 2002, under former Prime
Minister Mahathir Mohamad, the government ordered an
estimated 600,0007 undocumented migrant workers to leave
Malaysia before an August 2002 deadline, after which
harsher penalties were to be imposed under the newly
amended Immigration Act, including sentences of up to
five years imprisonment and six strokes of the cane. Over
300,000 migrant workers left Malaysia during the
crackdown and severe overcrowding was reported in
departure ports, during transportation and in many of the
country’s immigration detention centres, especially those
in Sabah (East Malaysia).8

In apparent contravention of international standards
on the treatment of detainees, unsanitary conditions and
inadequate provision of food, clean water and health care
during the deportation process were reported to have
contributed to the deaths from various treatable illnesses
of scores of deportees, including at least three children.9

Given the scale of the proposed 2005 detentions and
deportations, Amnesty International fears that similar
violations of the rights of detainees may re-occur.

While Amnesty International recognizes the Malaysian
government’s sovereign right  to control its borders from
its territory, the organization fears that given that Malaysia
is not party to the 1951 Convention relating to the Status of
Refugees and its 1967 Protocol, it is likely that the intended
arrest and deportation of over one million ‘illegal
immigrants’ will also target persons who are in fact refugees
or would otherwise be at risk of being subjected to serious
human rights violations if returned to their country of origin.
The forcible return of an individual to a territory where s/
he would be at risk of serious human rights violations
constitutes refoulement and is strictly prohibited under
international law.

Amnesty International urges the Malaysian
authorities to halt the planned mass deportation
until they can guarantee that methods of dealing
with immigration issues fully protect the
fundamental rights of asylum-seekers, refugees
and undocumented migrants in accordance with
internationally recognized human rights
standards.

Amnesty International’s human rights concerns with
regard to the Malaysian  government’s proposed policy



16 Info on Human Development

include the:
1.  Risk of mass expulsion without examining the

individual circumstances of undocumented migrant
workers;

2.   Risk of refoulement of asylum-seekers, refugees
and others to their country of origin, where they
may be at risk of serious human rights violations,
including extrajudicial executions, torture, arbitrary
detention, and ‘disappearances’;

3.  Lack of guarantees that trials of individuals charged
under the Immigration Act will be fully consistent
with international standards for fair trials;

4.  Risk of cruel, inhuman or degrading treatment during
arrest, detention and through punishment under the
Immigration Act;

5.   Risk that all those detained, but particularly
vulnerable groups, such as women and children, may
suffer other human rights violations, including
denial of access to adequate health care in detention.

2.  Migrant Workers: entitled to respect for their
fundamental human rights

2.1 Background

According to government figures, until 1 June 2004, there
were at least 1.3 million documented migrant workers
working in Malaysia (an increase of about 500,000 since
2003) and between 700,000 to 1.2 million undocumented
migrant workers.10 The authorities argue current trends
indicate that unless economic migration is regulated more
effectively, documented and undocumented foreign
workers will comprise 30 per cent of the national workforce
in the next few years.11

Government officials acknowledge the contribution made
by foreign labour in  increasing the country’s economy
and productive capacity. As a rapidly developing nation
with a population of 25 million, Malaysian business
continues to benefit from competitive labour supplies from
poorer neighbouring countries, including the Philippines,
Indonesia, Bangladesh and India, especially to work in the
low-skilled sectors of construction, agriculture and
services. Following the 2002 mass deportations, serious
labour shortages were experienced by the construction and
plantation sectors, prompting the authorities to expedite
new approvals for recruiting foreign workers for specified
industries.
In Malaysia, the majority of those designated by the
government as ‘illegal immigrants’ are migrant workers.
They become ‘undocumented’ for various reasons: either
because they enter Malaysia without proper
documentation, or because they lose their legal status
during their stay in Malaysia.12 Many migrant workers work
and live in inadequate conditions, without access to basic
services and at risk of physical and sexual abuse.13 They

are  subject to weak recruitment regulations and limited
legal protection and are vulnerable to exploitation by
unscrupulous recruitment agents and employers.

2.2    Human rights of migrant workers

In light of the Malaysian government’s plans,
Amnesty International recalls that all human beings,
including so-called ‘illegal immigrants’, are entitled to
respect for and protection of their fundamental human
rights.

As a member of the United Nations, Malaysia has
the duty to uphold the principles of the Universal
Declaration of Human Rights (UDHR). The UDHR
enshrines internationally recognised human rights, and
many of its provisions are considered to be reflective of
customary international law binding on all states. Among
the rights provided for in the  UDHR are that everyone
has the right to life, liberty and security; to equality before
the law without discrimination; to a fair and public trial; to
the presumption of innocence; to freedom from torture and
other cruel, inhuman, or degrading treatment or punishment;
to freedom from arbitrary arrest, detention or exile and the
right to a standard of living  adequate for the health and
well-being of her/himself and of her/his family, including
food, clothing, housing and medical care and necessary
social services.

The International Convention on the Protection of the
Rights of All Migrant Workers and Members of their
Families (which came into force on 1 July 2003) outlines
the human rights protections which all migrant workers,
whether documented or undocumented,  should receive.
Under the terms of this Convention, migrant workers are
entitled to protection of  their basic freedoms including the
right to life; the right to freedom from torture; the right  to
due process including freedom from arbitrary arrest and
detention; the right not to be  subject to measures of
‘collective expulsion’; the right to medical care that is
urgently required and the right of equal treatment - in
comparison to nationals in the country - in respect to
remuneration and other conditions of work, membership
of trade unions and access to  ocial services.

Amnesty International urges the Malaysian
government to respect the fundamental human
rights of migrant workers (whether documented
or undocumented), ratify the Migrant Workers
Convention, and implement effectively its
provisions.

2.3  Risk of mass expulsion without access to fair
procedures

In any case of mass expulsions there is a risk that the
expulsion will be tainted with discrimination and
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arbitrariness, and will therefore be
inherently unlawful. The collective nature
makes it virtually impossible for the state
to provide the necessary procedural
guarantees and to ascertain whether
among those expelled are some who are
legally entitled to be in the country. Practice
shows that, even in instances where a mass
expulsion is purportedly aimed at
undocumented migrants, legal residents or
nationals, or both, can be caught up in such
expulsions.

o  In 2002, reports indicated that
Malaysian nationals may have been
deported along with undocumented
migrants. A 13-year-old girl who was
deported in August 2002, was originally
thought to be from the Philippines.
Further investigation showed she was
a Malaysian citizen. She was
reportedly raped in an immigration
detention centre in Sabah state by three policemen.14

All migrant workers, including undocumented migrant
workers, should be entitled to specific rights during
expulsion,15 and should not be subject to mass or
collective expulsion.
Their rights include:

o     The right to have his/her expulsion examined and
decided individually;

o      The right to have the decision communicated in a
language he/she understands;

o    The right to submit the reason he/she should not be
expelled;

o     The right to have his/her case reviewed by the
competent national authority (unless the final decision
had already been pronounced by a judicial authority);

o     The right to be provided a reasonable opportunity
before or after departure to settle any claims for wages.

Amnesty International urges the Malaysian
government to halt the planned mass deportation
until it can guarantee that fair procedures are
provided to undocumented migrant workers in
the context of any process of expulsion.
Fundamental human rights of undocumented
migrant workers should be fully protected prior
to and during expulsion.

3.    Asylum-seekers and Refugees: at risk of arrest,
detention, imprisonment and refoulement

3.1   Background

In 2003, the United Nations High Commissioner for
Refugees (UNHCR) registered 15,000 new asylum-seekers

in Malaysia. Most were from Chin and northern Rakhine

States in Myanmar and from the Indonesian province of
Nanggroe Aceh Darussalam (NAD), commonly known
as Aceh.16 As Malaysia is not a party to the 1951 UN
Convention Relating to the Status of Refugees nor to its
1967 Protocol, the Malaysian government has refused over
the years to offer protection, including legal status, to
refugees on its territory, instead designating all
undocumented foreign nationals as ‘illegal immigrants’.

In a significant step forward, the Malaysian
government announced in October 2004 its willingness
to provide official identity documents to Rohingyas to
allow them to work in Malaysia and to protect them from
becoming caught up in the deportation process. Mohamed
Nazri Abdul Aziz, Minister in the Prime Minister’s
Department, confirmed that identity documents will be
provided to Rohingyas until the Government of Myanmar
confirms their citizenship and stops ‘persecuting’ them.
Procedures establishing how Rohingyas can obtain
identity cards have yet to be announced and
implemented.17 UNHCR estimates that there are about
10,000 Rohingyas currently living in Malaysia.18

The Malaysian government still denies legal
protection to other groups of refugees, such as the
Acehnese and the Chins.19 Its position is strongly
influenced by a desire to maintain a cordial relationship
with neighbouring countries. Amnesty International
reminds the Government of Malaysia that the grant of
asylum has been explicitly recognized as a peaceful and
humanitarian act, and should not be considered unfriendly
by any other state.20

o Thousands of Acehnese have escaped counter-
insurgency operations or have migrated to
neighbouring Malaysia for economic reasons over the
years. Following the declaration of a military
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emergency on 19 May 2003 in NAD, the numbers of
Acehnese fleeing in fear of violence and other human
rights violations, including extrajudicial executions,
torture and arbitrary detention are believed to have
increased.21 UNHCR considers that the high-level of
generalized violence in NAD places all Acehnese in
Malaysia at potential risk of human rights violations if
forced to return. Nevertheless, several hundred
Acehnese are believed to have been returned since
May 2003. In most cases, there is no information on
their fate. However, Amnesty International is aware
of recent cases where Acehnese were subjected to
arbitrary detention on their return to NAD. An
unconfirmed report indicates that an individual who
returned was unlawfully killed.22

3.2   Risk of arrest, detention and imprisonment

In pursuit of its protection mandate, UNHCR issues
‘Temporary Protection Letters’ (TPL) to some refugees.
However, this documentation offers variable levels of
protection during police identity checks in Malaysia. While
in some cases the letter is accepted as a valid document
establishing the status of the holder, in many others it is
ignored, confiscated or destroyed by police officers, thus
leaving the holders in a precarious situation. Although the
Malaysian government recently said that refugees and
persons of concerns for UNHCR would not be affected
by the planned mass deportation of undocumented
migrants, many asylum-seekers whether they are holders
of TPL or not still feel at constant risk of arrest, detention,
imprisonment and refoulement.23

o In August 2003, around 260 asylum-seekers, including
some from Myanmar and NAD were arrested outside
UNHCR offices as they attempted to register for
refugee determination. It was subsequently reported
that the majority of them were deported.
In order to ensure that the right to seek and enjoy

asylum from persecution as set out  in Article 14 of the
UDHR is respected, all asylum-seekers in Malaysia should
have access to procedures for determining whether they
are refugees. They should not be detained unless they have

been charged with a recognizable criminal offence or for
reasons recognized as being legitimate under international
standards.24

If they are detained, Malaysia should ensure that they
are not inhibited in any way from pursuing asylum claims.
Amnesty International welcomes the statement made in
November 2004 by Mohd Bakri Bin Haji Omar, the
Inspector General of Police in Malaysia, saying that “the
Police will not stop any person who may be an illegal
immigrant from seeking refugee status with the UNHCR”.
However, the organization reminds the Malaysian
government that a  mechanism should be established to
ensure that UNHCR is notified of the detention of all
refugees and asylum-seekers on immigration grounds.
UNHCR should be permitted access to these refugees and
to all areas of immigration detention centres so that others
have the opportunity to identify themselves and request
protection. All refugees and asylum-seekers in detention
should be provided with immediate access to competent
legal counsel, as well as interpreters as necessary. In this
context, the Immigration Act which regulates immigration
issues in Malaysia should be revised to ensure that it cannot
be applied to detain or imprison refugees or asylum-seekers.

As a result of the Malaysian government’s plan to
collectively deport undocumented migrants, Amnesty
International is gravely concerned that in the absence of a
formal mechanism granting access by refugees and asylum-
seekers to UNHCR, significant numbers of asylum-seekers
in Malaysia may not have full and free access to UNHCR
for refugee status determination.

3.3 Threat of refoulement

The principle of non-refoulement prohibits the return
in any manner whatsoever of any person to a situation
where s/he is at risk of torture or other serious human rights
violations. As outlined in Article 33 of the 1951 Convention
Relating to the Status of Refugees and in numerous other
international instruments, the principle of non-refoulement
is widely regarded as a norm of customary international
law and is binding on all states. All refugees, asylum seekers
and undocumented migrants in Malaysia, should thereby
be protected from refoulement.

According to Amnesty International’s information,
hundreds of asylum-seekers and refugees are currently
held in immigration detention centres in Malaysia. At times,
especially  when mass arrests lead to severe overcrowding,
conditions are reportedly so poor as to amount to cruel,
inhuman or degrading treatment. Detention conditions
which have the indirect effect of forcing people to return
to a situation where they risk facing serious human rights
abuses would constitute a ‘constructive’ refoulement, and
is similarly prohibited by customary international law.

In July 2004, approximately 60 asylum-seekers were
arrested in Selayang, Selangor state. The majority of them
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were subsequently sent to Semenyih immigration detention
centre, where a significant number of undocumented
migrants are currently held prior to deportation. At least
20 of them have now reportedly ‘voluntarily’ repatriated
to their home country. Amnesty International is concerned
that some of them may have left due to prolonged detention
in poor conditions.

Amnesty International urges the Malaysian
government to put a halt to the current plans of
mass expulsions, until it can guarantee that all
refugee and asylum-seekers have full access to
UNHCR for a fair determination process of their
refugee claim and that the principle of
nonrefoulement is upheld.

4.   The Immigration Act: risk of ill-tr eatment and lack
of fair trial

“We want legal action to be taken against those
arrested for not having proper documents,
whether they are caught at random or during
operations, before they are deported to the coun-
tries of their origin.”25

The Malaysian government’s warning that they might
prosecute - prior to deportation - suspected undocumented
migrants who have not left during the “amnesty” period,
implies a massive use of the 1959/63 Immigration Act (as
amended).

Under this legislation, those who breach immigration
laws in Malaysia face fines of up to 10,000 Malaysia
Ringgit (US$ 2,630) per offence, jail sentences of up to
five years, or both, as well as whipping of up to six strokes
with a rattan cane. In Malaysia, caning is used as a
supplementary punishment for at least 40 crimes including
in the Immigration Act, even though it constitutes a cruel,
inhuman or degrading punishment and contravenes
international human rights standards.26  Under the
Immigration Act, the police and immigration authorities
are provided with wide powers to arrest, detain and
eventually deport undocumented migrants.

4.1  The right to a fair trial

Amnesty International has received reports indicating
that many defendants currently charged under the
Immigration Act do not fully enjoy their right to a fair
trial. Many defendants reportedly do not have access to a
lawyer; are not fully informed of their rights under
Malaysian law; do not have access to the outside world
and are not fully aware of the charges they face. Amnesty
International is gravely concerned by these reports which
indicate that the right to a fair trial, including the right to be
presumed innocent, the right to inform family of arrest or

detention and place of confinement27 and the right to legal
counsel, is not fully respected. The right to a fair trial as
recognized in the UDHR is part of customary international
law and legally binding on all states.

Amnesty International remains unaware of any
specific measures - including training of
magistrates - which have been taken to ensure
that Malaysian courts will be able to handle an
increase of new cases in the context of the
planned expulsions, while respecting the right
to a fair trial. The organization believes the
Malaysian government should take necessary
steps to ensure that any defendants charged
under the Immigration Act enjoy all aspects of
their right to a fair trial.

4.2  Caning amounts to a cruel, inhuman or degrading
punishment

Up to 18,000 ‘illegal immigrants’ are reported to have
been caned in Malaysian prons within the last two years,
and another 16,900 are awaiting this punishment.28

Following the 2002 mass deportation of undocumented
migrants, Professor Mohammed Hamdan Adnan, in his
capacity of Commissioner at the Human Rights
Commission of Malaysia (Suruhanjaya Hak Asasi
Manusia Malaysia, Suhakam), visited Semenyih detention
centre and met detainees who had recently been caned.29

He concluded that the government should reconsider
caning as a penalty for undocumented migrants because it
amounts to cruel and inhumane treatment.

The UN Human Rights Committee considers
whipping and other forms of corporal punishment to
constitute cruel, inhuman or degrading punishment and
contrary to international human rights law.30 The UN
Committee against Torture has also called for the abolition
of judicial corporal punishment31 and the UN Special
Rapporteur on Torture has stated that ‘corporal
punishment’ is inconsistent with the prohibition of torture
and other cruel, inhuman or degrading treatment or
punishment.32

In line with Suhakam and the UN Human Rights
bodies and experts, Amnesty International
considers caning as a violation of the right to be
free from torture and other cruel inhuman or
degrading punishment, and calls on the
Malaysian government to abolish this practice.

4.3  Risk of violations during arrests and detention by
police and immigration officials

Amnesty International continues to have grave
concerns that the legal and procedural safeguards protecting



20 Info on Human Development

the rights of persons arrested and detained in Malaysia are
insufficiently robust. Over many years the organization has
received reports of a pattern of abuses by police  involving
ordinary criminal suspects, alleged undocumented migrant
workers, and political protestors including those detained
under the Internal Security Act (ISA).

Reports of human rights violations by police include
excessive use of force and unlawful killings during arrests
of criminal suspects; ill-treatment or torture in police
‘lockups’; and deaths in custody. There have also been
reports of periodic incidents of physical and sexual abuse
by guards at Immigration Detention Centres, as described
by former Bangladeshi migrant workers testifying during
the trial of human rights defender Irene Fernandez.33

Within this context, Amnesty International warmly
welcomed Prime Minister Abdullah Badawi’s initiative in
January 2004 to set up a one year Royal Commission of
Inquiry to recommend reforms enhancing the operation
and management of the Royal Malaysia Police, and to
address complaints of police abuses. The Commission is
due to report in early 2005.

The Malaysian government is currently recruiting and
training new members of the People’s Volunteer Corps
(Ikatan Relawan Rakyat Malaysia, RELA)34 to assist the
police to arrest and detain undocumented migrant workers.
Some fear that it may lead to further abuses due to past
problems with RELA members being ‘overzealous’, poorly
trained and not being held accountable.

 Amnesty International urges the Malaysian
government to ensure that the Royal Malaysia
Police, members of the People’s Volunteer Corps
and immigration officials are fully trained in
human rights standards and will conduct arrests,
detentions and deportations with due respect for
human rights principles and the rule of law.

5.    Inhuman or degrading detention conditions prior
to and during deportation

“The truth is that detainees here only get a
handful of rice with a small piece of salted fish,
which is often rotten and smelly.” 35

5.1   Detention conditions in police lock-ups

Amnesty International has received reports indicating
that conditions of detention in police lock-ups and
immigration detention centres frequently may not comply
with the UN Standard Minimum Rules for the Treatment
of Prisoners, which sets minimum standards in the area of
hygiene, clothing, bedding, food, medical services, and
discipline.

Concerns in police lock-ups include overcrowding: lack
of bedding and clothes for detainees; lack of access to

safe water and poor hygiene and sanitation. In 2002,
Suhakam recommended that the Lock-Up Rules 1953 be
reviewed and brought up-to date in compliance with the
UN Standard Minimum Rules for the Treatment of
Prisoners.36 Amnesty International urges the government
of Malaysia to follow Suhakam’s recommendations and
abide by international standards.

5.2   Conditions in immigration detention centres

Amnesty International is gravely concerned by
conditions of undocumented migrant workers held in
immigration detention centres, especially at times when
mass arrests and deportations lead to severe overcrowding.
Conditions in some immigration detention centres may be
at times so poor as to amount to cruel, inhuman or
degrading treatment.

As a state party to the UN Convention on Elimination
of All Forms of Discrimination Against Women (CEDAW),
the Malaysian government has the duty to ensure that
women, including those in detention, get appropriate
services in connection with pregnancy, confinement and
the post-natal period, granting free services where
necessary, as well as adequate nutrition during pregnancy
and lactation.37

Problems with conditions in immigration detention
centres include:

Overcrowding: Severe overcrowding has been
reported in some immigration detention centres. Suhakam
recognizes overcrowding as a major problem, which results
in detainees having to sleep on bare floors with insufficient
blankets and lack of proper clothing.38 In 2003, during a
visit to the immigration detention centre of Belantek in
Sik, Kedah state, Suhakam Commissioners observed that
although the centre’s capacity was for 400 people, on the
day of their visit there were 652 detainees housed in the
centre. This constituted an actual inmate rate of one and a
half times the centre’s capacity.39

Poor hygiene and sanitation: At the immigration
detention centre in Macap Umboo Malacca, Suhakam
described the building which was housing 260 men
together as “in a deplorable state and unhygienic due to
an overflowing septic tank.” 40 Detainees held in
immigration detention centres are often not provided with
basic provisions such as toothpaste, soap or washing
powder. Reports indicate that women are not always
provided with sanitary napkins.41

Health issues: Poor conditions in immigration
detention centres are reported to  contribute to ill-health
of detainees. Although there is some medical attention
provided, this is believed not to be adequate. Suhakam
reported that during a visit at Macap Umboo immigration
detention centre, the health of the detainees and personnel
were at risk due to a recent outbreak of meningitis.42 More
recently, reports indicated that at Semenyih immigration



August - December  2007 21

depot, there were signs of beri beri and diseases arising
from malnutrition, and that due to overcrowding, there was
an outbreak of chicken pox placing detainees at risk of
developing pneumonia.43

??Inadequate nutrition: Detainees reportedly had
limited access to clean water, adequate milk for children
and adequate nutrition in Semenyih detention centre.44

??Verbal and physical abuses: Verbal abuse and
threats to migrants or refugees by camp guards are
commonly reported by detainees. Physical abuse, such as
beatings, is reported to occur on some occasions.

Such conditions are contrary to provisions in the UN
Standard Minimum Rules for the Treatment of Prisoners.
Suhakam recommended that in order to improve the
conditions of detainees in immigration centres, the
authorities should transfer the daily running of detention
centres to the Prison Department. The main immigration
centres of Semenyih, Lenggeng, Macap Umboo, Langkap
and Pekan Nanas are now all reported to be under the
Prisons Department. Although Suhakam and others were
optimistic that conditions would improve as a result,
deterioration of detention conditions are reported to have
been among the reasons for a hunger-strike by detainees
in Semenyih in early September 2004.45

5.3  Children

In 2002, reports indicated that the process of mass
deportations of undocumented migrants led  to the deaths
of children, due to dehydration and disease in detention
centres in the state of Sabah.46 Amnesty International is
gravely concerned by these reports and urges the Malaysian
government to ensure that such incidents will not occur
again and that children will be provided with adequate
medical care and nutrition while in Malaysia.

On 17 July 2004, seven Acehnese refugees,
including three children, were reportedly
detained in the Jalan Hang Tuah police station
in Kuala Lumpur. Reports indicate that the three
children were detained for five days along with
20 adults, some of whom were believed to be
drug-addicts. The children were reported to have
been given food which was stale, and had no
option but to drink unsafe tap water. Due to lack
of proper food, clean water and lack of sleep,
they became ill. However, it was alleged that
requests for medicine by the family was
rejected.47

As a state party to the Convention on the Rights of
the Child (CRC), Malaysia has a duty to ensure that
detention of children is used only as a measure of last resort
and for the shortest appropriate period of time. Malaysia
should also take all appropriate measures to ensure that

children who are detained are treated in accordance with
the needs of people of their age. In particular, every child
deprived of liberty shall be separated from adults unless
it is considered in the child’s best interest not to do so.
Like adults, all children who are detained in police lock-
ups or immigration detention centres, have the right to be
examined by a doctor and, when necessary to receive
medical treatment free of charge.48 Torture and other cruel,
inhuman or degrading treatment of children, as of adults,
is absolutely prohibited.

In accordance with international standards,
Amnesty International believes the Malaysian
government has a duty to ensure minimum
standards for conditions of detention and
imprisonment, including the right to adequate
medical care and the right not to be subjected
to ill-treatment or torture.

5.4   Conditions during deportation operations

Amnesty International is aware that in 2002
overcrowding and poor sanitary conditions during the
process of deportation may have led to illnesses and deaths
of undocumented migrants both in the country and
outside.49 The organization urges the Malaysian
government to take appropriate measures to ensure that
these violations will not take place again. In particular
Amnesty International urges the Malaysian government
to take measures to ensure that during deportation
operations all deportees are provided regularly with
adequate and safe food and water, have ready access to
sanitation facilities and are treated with respect for their
human dignity.

6.   Recommendations

Amnesty International urges the Malaysian govern-
ment to take the following steps:

1.    Halt the current plans for mass deportations and ensure
that measures are taken to ensure that the fundamental
rights of both documented and undocumented migrant
workers are respected in any expulsion process. Ratify
the UN International Convention on the Protection
of All Migrant Workers and Members of their
Families, the Convention against Torture and the 1951
Convention relating to the Status of Refugees and its
1967 Protocol;

2.   Ensure that any person whose expulsion is being
considered has her/his case individually examined in
a fair and transparent procedure where s/he has the
possibility to submit reasons against expulsion and
has the possibility to have her/his case reviewed should
an initial decision be negative;
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3.  In accordance with the fundamental principle of non-
refoulement, put a halt to the current plans of
deportations until it can be guaranteed that all those
seeking asylum have full access to a fair and
satisfactory procedure to determine their refugee
status; ensure that no one is returned to a country
where s/he is at risk of torture and other forms of ill-
treatment and that all those seeking asylum have full
access to the UNHCR;

4.   Take measures to ensure that arrests and deportations
by the Royal Malaysia Police, members of the People’s
Volunteer Corps and immigration officials are
conducted with due respect of human rights and the
rule of law, and ensure that all complaints of abuse
are promptly, independently and impartially
investigated;

5.   Ensure that all prosecutions of undocumented migrants
will be conducted with full respect for international
human rights law, most notably the right to a fair trial,
including taking specific measures to ensure that
defendants are brought promptly before a judicial or
similar authority and that they are able to communicate
with the outside world;

6.   Repeal caning as a judicial punishment, including under
the Immigration Act, and ensure that neither migrants
nor asylum-seekers and refugees will face corporal
punishment under immigration laws;

7.  Ensure that conditions in police lock-ups, prisons and
immigration detention centres are consistent with the
UN Standard Minimum Rules for the Treatment of
Prisoners, including access to adequate food and water
and medical attention, and that independent monitors,
including the UNHCR and Suhakam, are provided
access to the detention centres. Adequate detention
conditions should be provided at all times including
prior to and during any individual expulsion process;

8.   Take measures to ensure that any child and woman
detained be granted appropriate protection as required
by the UN Convention on the Rights of the Child,
and the UN Convention on Elimination of All Forms
of Discrimination Against Women, to which Malaysia
is a party.
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The term “refugee,” like the people it describes, can
cover a lot of ground. Politicians, aid workers, academics,
and the press often approach the word from different
angles, and with varying ideas of the rights, roles, and
responsibilities the term implies. Such divergent views
fuel the global debate about how best to manage and
protect refugees, who by some counts number over 13
million.

The complexity of the problem, as well as the many
and vocal interest groups concerned, makes it difficult to
sort out global refugee issues without answering two main
questions. First, who qualifies as a refugee? Second, what
are the most pressing issues facing them and the many
institutions with which they interact? The most accurate
answers can be had by zeroing in on the legal definition
of “refugee,” then backing away for a broader look at those
whom the definition encompasses, and the issues
connected to their situation.

Who Is a Refugee?

Understanding the problems confronting refugees —
and those striving to protect them — depends on grasping
precise legal definitions. These definitions determine who
qualifies for the protections, both legal and physical, that
national and international bodies have developed to deal
with people pushed across borders by conflict and
persecution. They also play a critical role in efforts to
collect and interpret refugee statistics.

The core definition of a “refugee” is contained in the
1951 United Nations Convention Relating to the Status
of Refugees and its 1967 Protocol Relating to the Status
of Refugees, which define a refugee as an individual who:

“owing to a well-founded fear of being persecuted for
reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the
country of his nationality, and is unable or — unwilling
to avail himself of the protection of that country.”

Recognizing that this definition of so-called
“statutory refugees” did not cover situations of mass flight
from war, regional bodies such as the Organization for
African Unity developed agreements like the OAU
Convention of 1969. These expanded the definition of
refugees to include not only individuals subject to
persecution, but also every person who — in the words
of the OAU Convention — “owing to external aggression,
occupation, foreign domination, or events seriously
disturbing the public order...is compelled to leave...to seek
refuge in another place outside his country of origin or
nationality.” The Cartagena Declaration, adopted in 1984
by a group of Latin American states, added massive human
rights violations to this list. Though it is not a treaty, the
declaration carries considerable moral force in the region
and beyond.

On  this  basis,  people  who  move  as  a  group
across  international  boundaries  to  escape  war  or  civil
conflict are  also generally  recognized  as  refugees  on  a
group  or prima  facie  basis  in  Africa  and  Latin  America,
and frequently in Asia and the Middle East as well. Poorer
countries in these regions use the broader definition of
refugees in part because they lack the administrative
capacity to determine whether or not each individual
meets the criteria for refugee status. Those in mass flight
in industrial regions, however, are not automatically
recognized as refugees, and instead may be subject to
“individual status determination” using the narrower

statutory (Convention)
definition of a refugee.

The concept of
refugees as people
fleeing persecution is
central to efforts to aid
and protect them.
However, debates exist
about what constitutes
“persecution.” Some
parties ask whether the
persecution must be
state-sponsored and
focused on individuals,
or whether widespread
social practices and
attitudes also qualify as
grounds for persecution.
Further arguments
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surround what constitutes a human rights abuse and what
is a “cultural practice.”

Such questions arise particularly in gender-related
cases; for example, women subjected to female genital
cutting, women under the Taliban regime whose education
was blocked, or gays and lesbians from countries where
their sexual orientation is prohibited by law and subject to
severe punishment. Gender-based factors have, on a case-
by-case basis, been recognized as grounds for granting
asylum and refugee status to individuals, but there remains
no international consensus or standard for doing so.

Who Is Not a Refugee?

In its narrow usage, the term “refugee” does not apply
to a number of groups. This may have profound
implications for everything from their mobility to their
survival.

The  term  “people  in  refugee-like  situations”  is
used to  describe those — such as the  Bedouin  in  Kuwait
or  Iraq,  and  Burmese  in  Thailand  or  Malaysia  —  who
are stateless  or  denied  the  protection of  the  government
in  their  countries  of   citizenship  or  habitual  residence,
but who  have  not  been  recognized  as  refugees.  Centuries
or  even  decades  ago,  when  borders  were  less  secure
or mapped  out,  their  lack  of  status  meant  less.  In  an
era  when “ security”  is  of  mounting  importance,
however, many such people find their  situation
increasingly  precarious.  Two  conventions  on
statelessness  supervised by  the  United  Nations  High
Commissioner  for  Refugees (UNHCR) have done little
to alleviate their plight.

The term “internally displaced people” (IDPs) is used
in reference to those who may have moved for the same
reasons as refugees but have not crossed an international
boundary. There is no single agency charged with looking
out for IDPs, but upon request, the UNHCR may take
responsibility for them, in which case they are included in
statistics on “people of concern to UNHCR.”

The international legal definition of the term
“refugee” also excludes those who move not as a result of
persecution, but as a consequence of natural disasters (such
as drought, floods, or earthquakes), environmental factors,
or famine. They are excluded even though they may need
international protection and assistance because their home
country cannot or will not provide these things. The terms
“forced migrants” or “forced displacement” are used to
describe people in these circumstances.

Similarly, the term “refugees” also excludes people
who move primarily for economic reasons. Even when they
are leaving conditions of extreme poverty, they fall under
the rubric of “economic migrants.”

One final group is “asylum seekers.” These are
persons who have arrived in a country seeking to be
recognized as refugees. If, when adjudicated, their claim

is found to be legitimate, they are granted refugee status.
If the circumstances of their movement are judged not to
conform to the definition of a refugee, their claim is denied
and they become “rejected asylum seekers.”

How Many Refugees, and Where?

Defining who is a refugee makes it possible to
estimate how many such people exist, and determine where
they are living. Such data are crucial to carefully planning
programs of relief and protection.

There are two principle sources of statistics on
refugees and related populations. The first are compiled
by UNHCR, published annually in The State of the World’s
Refugees and periodically in special reports. The second
are prepared by the US Committee for Refugees, a
nongovernmental organization (NGO) that advocates for
refugees, and published annually in the World Refugee
Survey. The major differences between the two are that
UNHCR data derive largely from government sources,
whereas the US Committee for Refugees uses a variety of
data sources and supplements these with its own first-hand
investigations.

The UNHCR and the US Committee also aggregate
and present their data differently. For example, at the end
of 2000 (the most recent date for which annual statistics
are available) the US Committee reported the combined
total of refugees and asylum seekers worldwide to be 14.5
million; the comparable figure based on UNHCR data was
slightly over 13 million, with 12.2 million of those being
refugees. Both organizations reported an increase of about
400,000 refugees and asylum seekers over 1999 levels.
All “persons of concern to UNHCR” (including not only
refugees and asylum seekers but also returned refugees,
internally displaced, returned IDPs, and others) numbered
21.1 million at the end of 2000, a two percent increase
over 1999 levels that resulted largely from UNHCR’s
involvement with the internally displaced in Angola,
Colombia, and Eritrea.

It should be noted that “persons of concern to
UNHCR” and UNHCR statistics do not include an
estimated four million Palestinian refugees, since — in
the UN system — they are the responsibility of and counted
by the United Nations Relief and Works Agency.
Palestinians are, however, counted in the US Committee
for Refugees’ statistics.

As for their geographical distribution, of the 21.1
million persons of concern to UNHCR, the agency in 2000
estimated that 40 percent were in Asia, nearly 27 percent
in Europe, slightly over 25 percent in Africa, five percent
in North America, just under three percent in Latin America
and the Caribbean, and less than one percent in Oceania.
The five principal source countries in 2000 were
Afghanistan, Burundi, Iraq, Sudan, and Bosnia &
Herzegovina. The five major destination countries were
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Pakistan, Iran, Germany, Tanzania, and the United States,
that is, countries in close proximity to current refugee
situations or (in the case of the US) willing to accept
refugees for resettlement.

International Concerns

Given the dimensions of the problem described above,
it is no surprise that national governments and global bodies
are engaged in an ongoing discussion of international policy
issues having to do with refugees and related populations.
These discussions include:

Legal protections: Arguably, the principal and most
enduring international policy issue is protection, a matter
of concern for refugees, asylum seekers, and IDPs alike.
The “responsibility to protect” is grounded in the principle
that sovereign states have the primary obligation to protect
their citizens against harm, but when states are unable or
unwilling to do so, that responsibility falls to the international
community. Legally, the responsibility to protect is upheld
by obligations inherent in the concept of sovereignty, by
the UN Security Council’s responsibility for maintenance

of international peace and security under Article 24 of the
UN Charter, and by legal obligations embodied in specific
declarations, covenants, treaties, international humanitarian
law, and national law. Protection is also the core mandate
of UNHCR and the fundamental principle by which other
policy issues and options are guided. It has also been
reaffirmed by the findings of the United Nation’s
Commission on Sovereignty and Intervention.

The issues raised by the responsibility to protect are
numerous. At what point does the international community
determine that a given state has failed to exercise its
obligation to protect, and that international intervention is
warranted? What threshold — in terms of loss of life, ethnic
cleansing, or others harm demanding protection — must
be reached before international military intervention is
justified? These have been dilemmas in cases where military

intervention ultimately did occur (with varying degrees of
success), as in northern Iraq in the Gulf War of 1991-1992,
Somalia in 1992-1993, Bosnia in 1995, or Kosovo in 1999,
and where it did not, as in Rwanda in 1994.

Providing humanitarian aid: For humanitarian
assistance agencies, a dilemma that has become particularly
salient in recent years is how best to provide protection
and assistance under conditions of conflict. The challenge
arises especially when humanitarian assistance is diverted
to fuel conflict, when UNHCR and NGO staff are
themselves targeted by warring parties, or both.

Under such circumstances, international agencies face
tough decisions: Do they call for international military
involvement to provide security for protection and
assistance operations, and thereby risk violating the
principles of neutrality and impartiality under which they
seek to function? What if the only way to protect people is
to move them away from areas of conflict? Are agencies
then complicit in “ethnic cleansing”? Humanitarian agencies
struggled with these issues in Bosnia. When do international
agencies choose to pull out of a conflict situation (as some
did from Liberia), and how do they balance their
responsibilities to protect and assist refugees and displaced
populations against concerns that their presence may
prolong a conflict, let alone jeopardize the safety of their
own staff?

Handling combatants: Another debate on the world
stage is the proper response by aid agencies when the
populations they seek to protect in refugee camps include
combatants or war criminals. People in refugee camps or
self-settled refugee communities are often thought of as
being exclusively vulnerable civilians — and, under various
international legal instruments, those who engage in armed
activities are not to be accorded refugee status. However,
in some cases camps do contain armed combatants (so-
called “refugee warriors”) who may seek to continue
fighting opposition forces in their home or host countries
(as in the case of Rwandans in the Democratic Republic
of the Congo) or who are encouraged by other states to be
reservoirs of conflict (as in the case of Afghan mujahedeen
in Pakistan, who were armed by Pakistan, Saudi Arabia,
China, and the US to fight the Soviet occupation of
Afghanistan).

Mass flight: Another international policy issue
becomes especially prominent when developed countries
are faced with prospects of mass exodus from conflicts in
nearby countries. Most Western countries do not subscribe
to the expanded “refugee” definition of the OAU
Convention or Cartagena Declaration, and are reluctant to
recognize as refugees those in mass flight from generalized
conflict. However, humanitarian considerations, along with
factors such as domestic political pressures to respond, a
sense of shared responsibility for the conflicts in question,
the desire for orderly population movements, or the
reluctance of neighboring countries to receive mass influxes,
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can lead to the establishment of one of several forms of
temporary protection schemes. These can include the
granting of “temporary protected status” in host countries
(also known in Europe as “B-status”), or provisions for
“extended leave to remain.” Under such arrangements,
temporary residence permits are issued to those in flight,
without the accordance of full Convention standards or
refugee status. Bosnians and Kosovars in Western Europe
and Salvadorans in the US are among those who have
received some form of temporary protected status.

A  number  of  international  policy  issues  surround
temporary  protection:  First,  in  the  view  of  some
observers, the use  of  temporary  protection  has  been
adopted  by some  states  as  a  way  to  avoid  granting
more  permanent  asylum  and  refugee  status.  Second,
the  decision  to  grant such  status  is  on  a  situation-by-
situation  basis  and  may  be  accompanied  by  extended
and  heated  negotiations over  “burden  sharing”  —  that
is,  the  equitable  distribution of  those  in  flight  among
prospective  host  countries.  Burden  sharing  has  been  a
special  concern  of  Germany, which  had  320,000  to
350,000  (or  approximately  half)  of  the  Bosnians  who
sought  protection  in  Western  Europe during  the  1992-
1996  war.

Non-refoulement:  In  order  for  states  to  be  willing
to grant  temporary  protection, there needs to  be  some
reasonable  expectation  that  temporary  protection  is
indeed temporary.  But  debate  is  underway  about  when,
and  under  what  conditions,  it  is  acceptable  and  morally
principled for host states to return  those  to  whom  they
have  granted  temporary  protection.   In  the  case  of
Bosnians in  Germany,  for  example,  the  original  deal
struck  with UNHCR  stipulated  that,  in  exchange  for
being  granted temporary  protection  in  Germany,
Bosnians  would  be returned “ in  dignity  and  safety.”

However, then the questions arise: What constitutes
“in dignity and safety”? What circumstances have to exist
in the country or origin? Can people be returned to any
safe place, or must they be able to return to the homes or
at least the communities in which they lived prior to flight?
Is the decision to return the sole prerogative of the host
state? Or is the individual’s voluntary willingness to return
the deciding factor? Under German law, people who remain
in the country for five years are eligible for permanent
residence, so Germany has exerted great pressure on
Bosnians to return “voluntarily;” about 225,000 have done
so and another 7,000 have been resettled in third countries.
But Germany has also forcibly repatriated over 8,000
Bosnians, thereby bringing upon itself protests and
condemnation by UNHCR and other refugee advocacy
groups.

These protests are rooted in the principle of “non-
refoulement,” which is spelled out in the 1951 Refugee
Convention, which states that “No Contracting State shall

expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or
freedom would be threatened on account of his race,
religion, nationality, membership of a particular social group
or political opinion.” Sometimes “refoulement” becomes
an international policy issue when host governments want
to close camps on their territories and return refugees to
countries the host governments deem safe — Vietnamese
in Hong Kong and Rwandans in Tanzania are among the
refugee populations to have faced this situation. In other
cases, a de facto host country may refuse to recognize
those fleeing to its territory as refugees. This is China’s
current stance viz á viz North Koreans, who China argues
are economic migrants. The round-up and forcible return
of North Koreans is characterized by refugee advocates
as a violation of the principle of non-refoulement.

Conclusion

Understanding efforts to protect refugees around the
world depends on grasping many issues, from the meaning
of “protection,” to the complexities of aid distribution. This
understanding requires thinking through the actions (and
motivations) of governments, aid workers, academics, and
the media. Complicated as they are, attempts to shed light
on all of these topics are vital — to the hands-on work
ahead, to achieving public understanding of these problems,
and to formulating better policies.

Source:  http://www.migrationinformation.org/Feature/
display.cfm?ID=64

By Sharon Stanton Russell
Center for International Studies

Massachusetts Institute of Technology
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The Human Cost of Statelessness

A six-hour bus ride from Bangladesh’s capital city,
Dhaka, put us in Rangpur just before 5:30 p.m., with the
last rays of daylight all but gone. The population of this
northwestern city includes 30,000 Urdu-speaking Bihari.
Our first stop was an area called Camp Three where we
conversed with the leader of the stranded Pakistanis, Mr.
Alhaj Nasim Khan. In his mid-80s with thick glasses and
a distinguished white beard, he sat across from us at a
simple wooden table and stated, “Our only crime was to
side with Pakistan during its darkest hours. Now this is
how we are passing our days.”

We talked with camp leaders about sanitation and
hygiene concerns and learned there are only two working
wells and ten latrines for the 5,000 residents of Camp
Three. “There is no privacy,” one person said, “especially
for our women.” A young man who guided us through the
camp pointed out an old, covered latrine. “It made people
sick,” he reported.

Housing for camp residents consisted of overcrowded
cane structures. The number of families is growing and
accessible land is becoming increasingly scarce,
continually compounding the problem. Passing through
the dark narrow alleys, we stopped to visit one house
missing part of its wall, leaving the roof on the verge of
collapse. It was a remnant of the ruin caused by a tornado
that hit the area in September, destroying 54 homes within
the camp.

With our heads touching the ceiling of one tiny home,
we were told that twelve people lived in the house,
including four children. The primary breadwinner, a young
man with only one hand, reported that he only made up to
90 taka ($1.50) a day doing odd jobs, such as rickshaw
pulling or working as a guard. He listed the main problems
in the camp as housing, employment, and hygiene.

Another shelter we visited was the residence of the
“Camp-in-Charge.” He obligingly arose from his sick bed
to talk with us. Having no medicine to treat his lung ailment

and no caretaker, his condition seemed bleak. Outside his
doorway, we met a young leper whose fingertips were red
and white from pus and blood. A few steps later, a man
with a dreadfully swollen stomach and intestines appeared.
We witnessed firsthand the uncountable medical needs left
untreated, as there was no camp medical clinic and few
individuals had the necessary funds to seek help outside
the camp.

Our visit to Camp Two echoed the problems we had
already encountered. A mother of ten, with her blind son
by her side, said, “Living is not the issue. Identity is the
issue. Without it, how can we survive?” Her husband,
suffering from diabetes, is able to find odd jobs. “Our family
ate only once today,” the mother added.

At a nearby house, a woman had opened a small shop
inside their eight by eight foot room to support her six
children while her husband is hospitalized with liver jaundice.
“If anyone else falls sick, we can’t afford a doctor. It has
become quite impossible to survive,” she told us. “Due to
poverty, we are sometimes starving.”

As we left one dark exterior walkway and entered a
pitch black room, we encountered a very sick man wrapped
in a tattered blanket and lying on a worn-out floor mat. As
another person lit a small candle, its illumination revealed
the figures of two terrified young girls in rags cowering
behind the man and pressed tightly against each other. “No
one is caring for them, and their father can’t afford to
marry them into another family.” The two girls face a
lifetime of borrowing and begging. Outside, the gathering
crowd attracted the attention of a local security officer,
and we began to wind down our visit.

The global problem of statelessness

The 1948 Universal Declaration of Human Rights
asserts that “everyone has the right to a nationality.”
Nevertheless, statelessness remains a reality in all regions
of the world. While the exact numbers are not known, a
conservative estimate suggests there are no fewer than

11 million stateless persons around the world.
Stateless peoples include recognizable groups like
some of Europe’s Roma, numbers of Palestinians
and Kurds, and groups whose plight is less
known, such as people from the former Soviet
bloc, some of Thailand’s ethnic groups, the
Bhutanese in Nepal, Muslim minorities in Burma
and Sri Lanka, and ethnic minorities of the Great
Lakes region of Africa including the Batwa
“Pygmy” and the Banyamulenge. Causes of
statelessness include, but are not limited to,
political upheaval, targeted discrimination (often
for reasons of race or ethnicity), differences in

The Stateless Biharis Of Bangladesh
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laws between countries, laws relating to marriage and birth
registration, expulsion of a people from a territory, nationality
based on descent (usually that of the father), abandonment,
and lack of means to register children.

Since sovereign states have the right to determine
the procedures and conditions for acquisition and termination
of  citizenship, statelessness and disputed nationality can
only be addressed by the very governments that regularly
breach norms of protection and citizenship. However to
date, only 57 states are party to the 1954 Convention
Relating to the Status of Stateless Persons, and even fewer,
just 29 states, are party to the 1961 Convention on the
Reduction of Statelessness. Given the U.S. emphasis on
promoting democracy, signing the conventions would help
protect rights and increase pressure on other governments
to offer citizenship and voting rights to millions of people.

Despite its mandate and notable success in helping
reduce this problem, only two staff members in the office
of the UN High Commissioner for Refugees (UNH CR)
are specifically employed to focus on helping the world’s
stateless people. “The problem is so severe that there is
no region that has not faced it,” reported Carol Batchelor,
former Senior Legal Officer for Statelessness of the UNH
CR. Stateless persons can fall into any of the agency’s
four reporting categories: refugees, asylum seekers,
internally displaced persons and “others of concern.” Non-
citizens may be identified as such by the 1954 Convention
but for political reasons they are not called as such. “And,”
Ms. Batchelor adds, “That is just the tip of the iceberg.”

Bangladesh: the people and the land

Bangladesh is one of the most densely populated and
poorest nations in the world. The majority of the population
is employed in the agricultural sector, yet floods and
cyclones plague the country. Bangladesh has tried to
diversify its economy through industrial development, but
there still are an insufficient number of jobs for the
burgeoning population. An estimated 35.6 percent of the
population lives below the poverty line.  The population of
Bangladesh is 98 percent Bengali, with tribal groups and
non-Bengali Muslims, such as the Biharis, making up the
last 2 percent. The primary religion is Muslim (83 percent),
followed by Hindu (16 percent); the remaining 1 percent
is Buddhists, Christians, and Animists. The literacy rate is
approximately 43.1 percent.

Bangladesh seceded from West Pakistan to form an
independent nation in 1971. The war for independence was
bitter and bloody, and was followed by 15 years of military
rule. Though democracy was restored in 1990, the political
scene remains volatile, and the country is often charged
with human rights violations.

Who are the Biharis and why are they forgotten?

Originally from India’s Bihar State, the Urdu-speaking
Biharis moved to then East Pakistan in 1947, at the time of
India’s partition. When East Pakistan moved to secede and
civil war broke out between East and West Pakistan in
1971, the Biharis, who considered themselves citizens of
Pakistan, sided with West Pakistan. In December 1971,
however, when East Pakistan became the independent state
of Bangladesh, many Biharis were left behind.

Pakistan feared a mass influx of Biharis would be
costly and could potentially stir passions in an already
fragmented population. Newly formed Bangladesh scorned
the Biharis for having supported the enemy. Neither country
offered citizenship or aid. While Bangladesh permitted
Biharis to stay, and they received some assistance from
international organizations such as the International
Committee of the Red Cross in the early days, they have
now lived in refugee-like camps in Bangladesh for more
than three decades with little attention from the global
community. Their lack of political voice further prevents
any movement toward improvement in the situation.
Nevertheless, some Biharis have organized, forming
organizations such as the Stranded Pakistani General
Repatriation Committee, and began lobbying for relocation
to Pakistan. Between 1974 and 1992 some 175,000 Biharis
were relocated to Pakistan.

Two generations of Biharis now live in camps. For
some members of the younger generation, Bangladesh is
the only home they have ever known, and Bengali is the
language they have learned. In the spring of 2003, a high
court ruling in Bangladesh allowed ten Biharis to assume
Bangladeshi citizenship with voting rights. The judgment
stated that Urdu-speaking people, who were resident at
the time of independence, as well as those born following
independence and living in camps, are citizens of Bangladesh
in the application of the 1972 Bangladesh Citizenship Order.
However, the decision had no political support and faced
possibility of government appeal.

Camp conditions

Between 240,000 and 300,000 Biharis currently live in
some 66 camps in Dhaka and throughout 13 other regions
across the country. All camps have one thing in common—
they are severely overcrowded. In Rangpur, there are
several instances in which 12 or more family members sleep
huddled together in a single room no larger than eight by
ten feet. As families grow without having access to more
land, they are forced to live in increasingly small quarters.

In some camps, dirt floors become deep mud in the
monsoon season. A widow and mother of four told
Refugees International, “We cannot stay here when it rains.
We have to live in  the railway station.” In September, a
tornado ripped through  one camp. On December 4, 2004
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fire ripped though another, leaving two hundred people
homeless. Over the years, numerous families have been
threatened with and reportedly suffered forced evictions.

Lack of clean water, co-habitation with animals, and
poor drainage and sanitation systems, contribute to a variety
of medical problems including skin disease, water-borne
illness, upper respiratory infections and gastro-intestinal
disorders. In one camp, only two working wells supplied
water to 650 families. In Mirpur’s Millat Camp, there was
only one latrine for 6,000 people. Few medical clinics exist,
and several camps have no healthcare at all.

The right to a basic education has become a luxury
for Bihari children. The school in Saardar Bahardur Camp
closed last year due to lack of funding. In Adamgee Camp,
only six boys from an entire camp progressed to secondary
school. Teachers go unpaid, students study in shifts, and
requests to the Minister of Education for new books have
been turned down. This lack of education, combined with
an already impoverished economy, provides little
opportunity for employment either inside or outside the
camps. Those able to find employment often face
discrimination and harassment.

Poverty is widespread in Bangladesh, and the basic
situation for the Biharis resembles that of the poorest
citizens of the  country. Denial of citizenship, however,
creates additional disadvantages for the Bihari. Having no
official government recognition and identification papers,
prohibits a person from holding a government job and other
professions which require higher education. Lack of status
also restricts the Biharis’ chances to develop their own
economic opportunities and prohibits access to processes
that would enable them to safeguard their rights.

Seeking solutions and restoring human rights

A durable solution for the Biharis is now thirty years
overdue. It is the time for the governments of Bangladesh
and Pakistan, the UN, regional and donor governments,
non-governmental agencies, and concerned individuals to
identify and implement permanent solutions for this
protracted problem that has prevented hundreds of
thousands of individuals from improving their lives.

After the November 2004 visit to Bangladesh,
Refugees International had face-to-face meetings with
diplomatic representatives of the Pakistani and
Bangladeshi governments to urge them to work with each
other and UNH CR to offer the possibility of resettlement
and citizenship.  At the same time, RI called on Bangladesh
to work with international organizations and non-
governmental organizations to ensure that each camp has
enough basic amenities, including  water, latrines, schools,
and clinics, to accommodate its population.

RI has worked very closely with UNH CR, including
direct dialogue with officers of the Asia Bureau, at the
headquarters in Geneva, and with field offices. This effort

led to a visit to the Bihari camps by a senior representative
from the Department of International Protection and
discussion of a UN response. At the UNH CR office in
Dhaka, a special protection officer is now in place. Also,
RI ’s meeting with representatives from the Bureau of
Democracy, Human Rights, and Labor, led to more
substantial inclusion of the Bihari case in the 2005 Annual
U.S. Human Rights Report.

In February 2005, RI released “Lives on Hold: The
Human Cost of Statelessness” (http://
www.refugeesinternational. org/content/publication/detail/
5051/), which included a focus on the Bihari. Afterwards,
RI met with staff members of the House International
Relations Committee (HIR C), the Judiciary Committee,
and of the Congressional Refugee and Human Rights
Caucuses, which prompted HIR C staff to raise the issue
with State briefers for the Human Rights Report and to
indicate Congress wanted more action by the Administration
on this issue. This effort also led the Human Rights Caucus
to hold the first-ever briefing on statelessness. Targeted
visits with the Congressional Bangladesh Caucus led to
agreement to raise RI ’s concerns during the Washington
visit of the U.S. Ambassador to Bangladesh. We also
addressed the issue with the Pakistan Caucus.

In July 2005, Refugees International held a briefing
for the honorable members of the 84th Session of the
Human Rights Committee on the issue of statelessness as
it relates to treaty bodies, particularly the International
Covenant on Civil and Political Rights (ICCPR). Similarly,
the issue was raised before the Human Dimension meeting
of the Office of Security and Cooperation in Europe in
September.

RI will continue to monitor the situation of the Biharis
and track movement toward resolution of their situation.
There remains much to be done on behalf of this
population, and the benefits of ending statelessness for
the population are clear. Granting citizenship to Biharis
in Bangladesh, and facilitating family reunification,
relocation, and naturalization for those longing to live in
Pakistan would enable an estimated 300,000 individuals
to regain their lives and avail themselves of the fundamental
right to a nationality and its concomitant rights. They will
be able to participate in the political processes and have
their own voice. Granting citizenship to the Biharis by
Pakistan and Bangladesh will restore their rights and their
dignity.

Refugees International’s Recommendations

Refugees International recommends that:

The Governments of Pakistan and Bangladesh

• Respect the right of all people to have a nationality and
take immediate concrete steps to reach this end for all
Biharis who want it. For some, the preferred solution may
be relocation to Pakistan; for others it may be affirmation
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of citizenship in Bangladesh. For vulnerable persons
resettlement to third countries may be the best option.
• Collaborate with the UN, and local and international NGO
s, to ensure that each camp has enough basic amenities,
including water, latrines, schools, and medical clinics, to
accommodate its population in the short-term and evaluate
if current settlements should be rehabilitated or whether
residents should be relocated in the future.
• A ccede to and adhere to principles of the 1954 Convention
Relating to the Status of Stateless Persons and the 1961
Convention on the Reduction of Statelessness.

The International Community, led by UNHCR
• Take concrete and measurable steps to resolve the
situation of the Biharis by ceasing to wait for the external
survey and move forward with agency plans for action.
• Facilitate tripartite discussions to resolve the protracted
plight of the Biharis.
• Develop and implement programs to provide temporary
humanitarian assistance and relief for Biharis until a
durable solution is found for every stateless individual
who wishes it.

Donor Governments

• Demand protection for stateless populations by state
actors and the UN.
• Develop foreign policies to prevent the development of
and reduce statelessness.
• Provide additional funding as necessary to support viable
programs to prevent loss of nationality, provide assistance,
and resolve statelessness.

Source:  www.refugeesinternational.org
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another area of concern.  They suffer from minor to major
injuries and even death due to industrial accidents.
Protection and social security in terms of Employees
Provident fund and health insurance are denied to the
migrant workers.

Violence and abuse against migrant workers has been
rampant, particularly against domestic workers who are
increasingly sexually abused and raped in their homes.

Arrest, detention and deportation of migrants are
another vulnerability factor influencing their health,
migrants who do not have documents are commonly seen
as criminals such undocumented migrant workers are
usually not criminals – most of them did not come to the
country without documents – migrants lose their
documents because these are taken by employers,
immigration department and other law enforcing agencies.
When migrants are arrested, imprisoned and even
whipped, they become marginalized and being labeled a
criminal has social implications not only in the country of
destination, but also at the migrants home country.
Criminalized migrants are eliminated, discriminated and
isolated from the community and suffer stigmatization.

Migrants’ sexuality is denied- they cannot have sex,
become pregnant nor have babies (they will not be
recognized). Banning pregnancy leads to high number of
abortions, and unsafe abortions.

Migration in the Context of Conflict and Terrorism

Most of the migrant workers are from countries that
are defined as terrorist producing or harboring countries,
so the receiving countries treat them as security threat or
risk so either they deport them or sent them to detention
centres.  The migrant workers are taken as hostages by
the groups which work against the state.  New mechanisms
and strategies are needed to protect the migrant workers
and their families in the places of conflict and terror.

Prepared by CARAM Asia for the one day general
discussion on CMW organized by the UN High
Commissioner for Human Rights on 15th December 2005.
infom@caramasia.org, web site – www.caramasia.org

Source:  http://www.ohchr.org/english/bodies/cmw/docs/
workersasia.doc
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